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Protection of Vulnerable Groups (Scotland) Bill 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 31 Schedule 1 
Sections 32 to 89 Schedule 4 

Sections 90 and 91 Schedules 2 and 3 
Sections 92 to 96 Schedule 5 
Sections 97 to 101 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 1 

Lord James Douglas-Hamilton 

149 In section 1, page 1, leave out lines 13 and 14 and insert <a list of individuals unsuitable to work 
with children or certain adults (“the list”)> 

Lord James Douglas-Hamilton 

150 In section 1, page 1, line 15, leave out <in the children’s list or in the adults list> 

Robert Brown 

23 In section 1, page 1, line 15, leave out from first <the> to second <list> and insert <— 

(  ) the children’s list, 

(  ) the adults’ list, or 

(  ) both lists,> 

Lord James Douglas-Hamilton 

151 In section 1, page 1, line 17, leave out <children’s list or, as the case may be, the adults’> 

Section 2 

Lord James Douglas-Hamilton 

153 In section 2, page 1, line 24, leave out <with children> 

Lord James Douglas-Hamilton 

154* In section 2, page 1, line 26, at end insert <or protected adult> 
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Lord James Douglas-Hamilton 

155 In section 2, page 2, line 1, after <child> insert <or a protected adult> 

Lord James Douglas-Hamilton 

156 In section 2, page 2, line 2, after <involving> insert <child> 

Lord James Douglas-Hamilton 

157 In section 2, page 2, line 3, after <child> insert <or a protected adult> 

Lord James Douglas-Hamilton 

158 In section 2, page 2, line 4, at end insert <or a protected adult> 

Lord James Douglas-Hamilton 

159 In section 2, page 2, leave out lines 5 to 13 

Section 7 

Robert Brown 

100 In section 7, page 3, line 30, at end insert— 

<(  ) Where a court convicts an individual of a relevant offence, it must give Ministers any 
prescribed information that it holds in relation to the convicted individual.> 

Robert Brown 

24 In section 7, page 3, line 31, leave out <the> and insert <a> 

Robert Brown 

25 In section 7, page 3, line 33, leave out <against a child> 

Lord James Douglas-Hamilton 

160 In section 7, page 3, line 33, leave out from <(other> to <against> in line 34 and insert <or> 

Robert Brown 

26 In section 7, page 3, line 33, leave out from <or> to <adult> in line 34 

Lord James Douglas-Hamilton 

161 In section 7, page 3, line 35, leave out from <in> to end of line 36 

Section 8 

Robert Brown 

27 In section 8, page 4, line 7, leave out <evidence> and insert <information> 
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Robert Brown 

28 In section 8, page 4, line 9, leave out <evidence> and insert <information> 

Robert Brown 

29 In section 8, page 4, line 12, leave out <evidence> and insert <information> 

Robert Brown 

30 In section 8, page 4, line 14, at end insert— 

<The Registrar of Chiropractors 

The registrar of dentists and dental care professionals 

The registrar of the General Medical Council 

The registrar of the General Optical Council 

The Registrar of health professionals 

The Registrar of nurses and midwives 

The Registrar of Osteopaths 

The registrar of pharmaceutical chemists> 

Robert Brown 

31 In section 8, page 4, line 20, at end insert— 

<(  ) in relation to registrars mentioned in subsection (2), such functions as are 
conferred on them by virtue of any enactment,> 

After section 8 

Fiona Hyslop 

162 After section 8, insert— 

<Reference by councils 

  If a council believes that an individual is unsuitable to perform regulated work, then it 
may refer any relevant information it holds about the individual to Ministers.> 

Section 9 

Robert Brown 

32 In section 9, page 4, line 29, after <5> insert <within 3 months of the date on which the duty 
arose>

Section 10 

Lord James Douglas-Hamilton 

163 In section 10, page 5, line 2, at end insert <and 

3

3



(  ) the individual has been afforded an opportunity to comment on the information> 

Lord James Douglas-Hamilton 

164 In section 10, page 5, line 4, leave out from <children’s> to end of line 5 and insert <list, they 
must consider listing the individual.> 

Lord James Douglas-Hamilton 

165 In section 10, page 5, line 6, leave out subsection (3) 

Section 11 

Robert Brown 

101 In section 11, page 5, line 13, at end insert— 

<(  ) Where the individual has been convicted of a relevant offence, Ministers must consider 
listing the individual in the children’s list.> 

Robert Brown 

102 In section 11, page 5, line 14, at beginning insert <In any other case,> 

Lord James Douglas-Hamilton 

166 In section 11, page 5, line 14, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

167 In section 11, page 5, line 18, at end insert <or protected adults> 

Lord James Douglas-Hamilton 

168 In section 11, page 5, line 19, leave out subsection (3) 

Section 12 

Lord James Douglas-Hamilton 

169 In section 12, page 5, line 25, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

170* In section 12, page 5, leave out lines 27 to 30 and insert— 

<(  ) vetting information about the individual,> 

Lord James Douglas-Hamilton 

171 In section 12, page 5, line 32, leave out <children’s> 
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Lord James Douglas-Hamilton 

172 In section 12, page 5, line 33, at end insert <or protected adults> 

Lord James Douglas-Hamilton 

173 In section 12, page 5, line 33, at end insert— 

<(  ) Before so considering, Ministers must offer the individual an opportunity to comment 
on the information.> 

Lord James Douglas-Hamilton 

174 In section 12, page 5, line 34, leave out subsection (2)  

Iain Smith 

175 In section 12, page 6, line 1, at end insert— 

<(  ) When considering whether to list an individual under this section, Ministers must have 
regard to the details, circumstances and relevance of any information.>  

Section 14 

Lord James Douglas-Hamilton 

176 In section 14, page 6, line 19, leave out <in the children’s list> 

Robert Brown 

103 In section 14, page 6, leave out lines 20 and 21 

Robert Brown 

104 In section 14, page 6, line 22, leave out <Ministers> and insert <them> 

Lord James Douglas-Hamilton 

177 In section 14, page 6, line 24, leave out subsection (2) 

Iain Smith 

178 In section 14, page 6, line 26, at end insert— 

<(2A) In listing an individual under subsection (1) or (2), Ministers must prescribe— 

(a) the duration of the listing, and 

(b) the minimum time that must elapse before an application for removal from the list 
can be made under section 25.>  

Lord James Douglas-Hamilton 

179 In section 14, page 6, line 27, leave out <subsections (1)(b) and (2)> and insert <subsection 
(1)(b)>
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Robert Brown 

105 In section 14, page 6, line 36, at end insert— 

<(  ) section 42 of the Armed Forces Act 2006 (c.52),> 

Fiona Hyslop 

180* In section 14, page 6, line 38, at end insert— 

<(  ) Before specifying criteria for the purposes of subsections (1)(b) and (2), Ministers must 
consult such persons as appear to them to have an interest in the criteria. 

(  ) The first order specifying criteria for the purposes of subsections (1)(b) and (2) must be 
made before the children’s list or the adult’s list is operational.> 

Robert Brown 

106 In section 14, page 6, line 39, leave out subsection (5) 

Section 15 

Lord James Douglas-Hamilton 

181 In section 15, page 7, line 2, leave out <in the children’s list> 

Fiona Hyslop 

182 In section 15, page 7, line 3, after <so,> insert <and having due regard to any criteria specified 
under section 14(3),> 

Lord James Douglas-Hamilton 

183 In section 15, page 7, line 4, at end insert <protected adults> 

Section 16 

Fiona Hyslop 

184 In section 16, page 7, line 6, after <so,> insert <and having due regard to any criteria specified 
under section 14(3),> 

Lord James Douglas-Hamilton 

185 Leave out section 16 

Section 17 

Lord James Douglas-Hamilton 

186 In section 17, page 7, line 11, leave out <or 16> 
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Robert Brown 

107 In section 17, page 7, leave out line 27 and insert— 

<(  ) made in legal proceedings,> 

Lord James Douglas-Hamilton 

187 In section 17, page 7, leave out lines 27 to 33 and insert <made by a court>  

Lord James Douglas-Hamilton 

188* In section 17, page 7, leave out lines 28 to 33  

Robert Brown 

33 In section 17, page 7, line 29, leave out from <by> to end of line 31 and insert <in proceedings 
before one of the following bodies or any of its committees— 

(  ) the Council of the Pharmaceutical Society of Great Britain, 

(  ) the General Chiropractic Council, 

(  ) the General Dental Council, 

(  ) the General Medical Council, 

(  ) the General Optical Council, 

(  ) the General Osteopathic Council, 

(  ) the General Teaching Council for Scotland, 

(  ) the Health Professions Council, 

(  ) the Nursing and Midwifery Council, 

(  ) the Scottish Commission for the Regulation of Care, 

(  ) the Scottish Social Services Council, or> 

Section 18 

Robert Brown 

34 In section 18, page 8, line 13, leave out <and> and insert <, cautions or> 

Robert Brown 

35 In section 18, page 8, line 17, leave out from <prescribed> to end of line 19 and insert 
<information referred to in section 113A(3)(a) of the 1997 Act (prescribed details of every 
relevant matter relating to the individual which is recorded in central records).> 

Section 19 

Robert Brown 

36 In section 19, page 8, line 24, leave out <46(a)(c)> and insert <46(1)(d)> 
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Robert Brown 

37 In section 19, page 8, line 38, at end insert— 

<The Registrar of Chiropractors 

The registrar of dentists and dental care professionals 

The registrar of the General Medical Council 

The registrar of the General Optical Council 

The Registrar of health professionals> 

Robert Brown 

38 In section 19, page 8, line 39, at end insert— 

 <The Registrar of nurses and midwives 

 The Registrar of Osteopaths 

  The registrar of pharmaceutical chemists> 

Section 20 

Dr Elaine Murray 
Supported by: Mr Kenneth Macintosh 

189 In section 20, page 9, line 18, at end insert— 

<(  ) Ministers may publish guidance about what information a person should keep for the 
purposes of this section and what might constitute a reasonable excuse for the purposes 
of subsection (3).> 

Section 21 

Lord James Douglas-Hamilton 

190 In section 21, page 9, line 22, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

191 In section 21, page 9, line 28, after <children> insert <or protected adults> 

Lord James Douglas-Hamilton 

192 In section 21, page 9, line 29, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

193* In section 21, page 9, line 31, leave out <children’s> and insert <the> 
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Section 22 

Lord James Douglas-Hamilton 

194* Leave out section 22 

Section 23 

Lord James Douglas-Hamilton 

195 In section 23, page 10, line 7, leave out <or 22> 

Section 24 

Lord James Douglas-Hamilton 

196 In section 24, page 10, line 22, leave out <, 22> 

Lord James Douglas-Hamilton 

197 In section 24, page 10, line 23, leave out <, 22> 

Section 25 

Robert Brown 

108 In section 25, page 10, line 27, leave out <the sheriff> and insert <Ministers> 

Lord James Douglas-Hamilton 

199 In section 25, page 10, leave out lines 28 to 31 and insert <the list> 

Robert Brown 

109 In section 25, page 10, line 33, leave out <the applicant has been listed for> and insert <it is made 
after the end of> 

Iain Smith 

198 In section 25, page 10, line 33, after <prescribed> insert <by Scottish Ministers under section 
14(2A)>

Robert Brown 

110 In section 25, page 10, line 35, leave out <the sheriff is> and insert <Ministers are> 

Robert Brown 

39 In section 25, page 11, line 1, after <application> insert <for removal from the list> 
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Robert Brown 

111 In section 25, page 11, line 2, leave out <the sheriff> and insert <Ministers> 

After section 25 

Robert Brown 

112 After section 25, insert— 

<Determination of application for removal from list 

(1) Ministers must determine a competent application for removal from the children’s list— 

(a) where they are satisfied that the applicant is no longer unsuitable to work with 
children, by removing the individual from the list, or 

(b) where they are not so satisfied, by refusing the application. 

(2) Ministers must determine a competent application for removal from the adults’ list— 

(a) where they are satisfied that the applicant is no longer unsuitable to work with 
protected adults, by removing the individual from the list, or 

(b) where they are not so satisfied, by refusing the application. 

(3) Sections 18 to 20 apply to Ministers’ determination of an application for removal from 
the list as they apply to a decision whether to list an individual (with references to 
deciding whether to list an individual being read as references to determining whether to 
remove an individual from the list).> 

Section 26 

Robert Brown 

113 In section 26, page 11, line 8, at end insert— 

<(A1) An individual may appeal to the sheriff against Ministers’ decision to refuse an 
application for removal from the list under section (Determination of application for 
removal from list).>

Robert Brown 

114 In section 26, page 11, line 9, leave out <a competent application for> and insert <an appeal 
under subsection (A1) in relation to> 

Lord James Douglas-Hamilton 

200 In section 26, page 11, line 9, leave out <children’s> 

Lord James Douglas-Hamilton 

201 In section 26, page 11, line 12, after <children> insert <and protected adults> 

Lord James Douglas-Hamilton 

202 In section 26, page 11, line 14, leave out subsection (2) 
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Robert Brown 

115 In section 26, page 11, line 14, leave out <a competent application for> and insert <an appeal 
under subsection (A1) in relation to> 

Robert Brown 

40 In section 26, page 11, line 23, after <Session> insert <on a point of law> 

Lord James Douglas-Hamilton 

203 In section 26, page 11, line 29, leave out from <children’s> to <adults’> in line 30 

Robert Brown 

116 In section 26, page 11, line 34, at end insert— 

<(  ) Any court proceedings under this section may take place in private if the court considers 
it appropriate in all the circumstances.> 

Section 27 

Lord James Douglas-Hamilton 

204 In section 27, page 11, line 36, leave out <or 16> 

Section 28 

Robert Brown 

117 In section 28, page 12, line 11, after <section> insert <(Determination of application for removal 
from list) or> 

Section 29 

Lord James Douglas-Hamilton 

205 In section 29, page 12, line 20, leave out <, 15 or 16> and insert <or 15> 

Lord James Douglas-Hamilton 

206* In section 29, page 12, line 33, after <children> insert <or protected adults> 

Lord James Douglas-Hamilton 

207 In section 29, page 12, line 34, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

208* In section 29, page 12, line 37, at end insert <or protected adults> 
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Lord James Douglas-Hamilton 

209 In section 29, page 12, leave out from beginning of line 38 to <adults,> in line 4 on page 13 

Robert Brown 

41 In section 29, page 13, line 7, leave out subsections (4) and (5) 

Lord James Douglas-Hamilton 

210 In section 29, page 13, line 14, leave out <children’s> 

Lord James Douglas-Hamilton 

211* In section 29, page 13, line 16, at end insert <and protected adults> 

Lord James Douglas-Hamilton 

212 In section 29, page 13, line 17, leave out from beginning to <adults,> in line 19 

Robert Brown 

42 In section 29, page 13, line 21, at end insert— 

<(  ) A notice given under subsection (2) or (6) may include— 

(a) such details as Ministers think appropriate— 

(i) where the individual has been barred (by being listed or otherwise), about 
the circumstances in which the individual was barred, 

(ii) where they have decided not to list an individual, about the circumstances 
in which the individual was considered for listing, and 

(b) any other information about the individual which Ministers think appropriate. 

(  ) Where Ministers remove an individual from a list under section 28, they must give 
notice of that fact to— 

(a) the individual, and 

(b) any relevant regulatory body whom they think it would be appropriate to notify of 
that fact (having regard to the period for which the individual has been listed).> 

Section 30 

Iain Smith 

213 In section 30, page 13, leave out line 35 

Iain Smith 

214 In section 30, page 13, leave out lines 36 and 37 
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Section 31 

Robert Brown 

43 In section 31, page 14, leave out lines 9 to 15 

Robert Brown 

44 In section 31, page 14, line 16, leave out from <an> to <adult> in line 17 

Robert Brown 

45 In section 31, page 14, line 19, leave out <subsection (1)(b) or (c) or> 

Robert Brown 

46 In section 31, page 14, line 21, leave out from <any> to end of line 22 

Robert Brown 

47 In section 31, page 14, line 25, leave out from <against> to end of line 26 

Robert Brown 

118 In section 31, page 14, line 34, leave out <and 14> and insert <, 17 and 24> 

Section 34 

Lord James Douglas-Hamilton 

215 In section 34, page 15, line 20, leave out <an organisation to> 

Lord James Douglas-Hamilton 

216 In section 34, page 15, line 21, at beginning insert <an organisation to> 

Dr Elaine Murray 
Supported by: Mr Adam Ingram 

217 In section 34, page 15, leave out lines 22 and 23 and insert— 

<(1A) Ministers may, by regulations, make it an offence for prescribed organisations to permit 
an individual to do, or fail to remove an individual from, regulated work from which it 
knows or has reason to believe that the individual is barred.> 

Lord James Douglas-Hamilton 

218 In section 34, page 15, line 22, at beginning insert <a prescribed organisation to> 

Fiona Hyslop 

219* In section 34, page 15, line 23, at end insert— 

<(1A) Subsection (1)(b) applies to— 
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(a) a person carrying on a service which is registered with the Scottish Commission 
for the Regulation of Care, 

(b) a prescribed service provided— 

(i) by a health body acting in exercise of functions conferred by the National 
Health Service (Scotland) Act 1978 (c.29), 

(ii) by a health body acting in exercise of such functions, 

(iii) by an independent hospital, 

(iv) by a private psychiatric hospital, 

(v) by an independent clinic, or 

(vi) by an independent medical agency,  

(c) a community care service— 

(i) provided or secured by a council under the Social Work (Scotland) Act 
1968 (c.49) or the Mental Health (Care and Treatment) (Scotland) Act 
2003 (asp 13), or 

(ii) in respect of which a council has made a direct payment, 

(d) an institution which is exclusively or mainly for the detention of children.  

(e) educational institutions including— 

(i) a school, 

(ii) a further education institution, or 

(iii) a hostel used mainly by pupils attending an educational institution,  

(f) a home which is exclusively or mainly for children and is provided by a council 
under—

(i) section 59 (provisions by councils of residential and other establishments) 
of the Social Work (Scotland) Act 1968 (c.49), or 

(ii) section 25 (provision of care and support services by local authority) of the 
Mental Health (Care and Treatment) (Scotland) Act 2003, 

(g)  a council or an organisation delivering services under contract to a council, or 

(h) any other prescribed organisations as set out in regulations by Ministers. 

(1B) Expressions used in paragraphs (a) and (b) of subsection (1A) have the same meaning as 
in the 2001 Act. 

(1C) In subsection (1A)(c)— 

(a) “community care service” has the same meaning as in the Social Work 
(Scotland) Act 1968 (c.49), and 

(b) “direct payment” means a payment made under section 12B of that Act.> 

Section 37 

Robert Brown 

48 In section 37, page 16, line 12, leave out from <prescribed> to end of line 15 and insert <to chief 
constables of police forces— 
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(a) the name of each individual included in the children’s list, 

(b) the name of each individual included in the adults’ list, and 

(c) any other information contained in those lists which Ministers consider should be 
disclosed for any purpose mentioned in subsection (2). 

(2) Information disclosed under subsection (1) may be used by police forces only for the 
purpose of— 

(a) the prevention or detection of crime, or 

(b) the apprehension or prosecution of offenders.> 

Lord James Douglas-Hamilton 

220 In section 37, page 16, line 12, leave out <children’s list or adults’> 

After section 37 

Robert Brown 

49 After section 37, insert— 

<Restrictions on listing in children’s list 

(1) Ministers need not list an individual (nor consider an individual for listing) in the 
children’s list if the individual is already barred from regulated work with children by 
virtue of being included in the children’s barred list maintained under section 2 of the 
Safeguarding Vulnerable Groups Act 2006 (c.47) (“the SVG Act”). 

(2) Ministers need not consider an individual for listing in the children’s list if— 

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by IBB, or 

(b) subsection (3) applies. 

(3) This subsection applies where— 

(a) IBB has decided, under paragraph 2, 3, 5, 17 or 18 of schedule 3 to the SVG Act, 
that it is not appropriate to include the individual in the children’s barred list 
maintained under section 2 of that Act, and 

(b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 
considered by IBB before it made its decision. 

(4) Where— 

(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 
listing in the children’s list, and 

(b) IBB considers the individual’s case, 

 section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the children’s list. 

(5) Ministers need not list an individual in the children’s list under section 14 if— 

(a) IBB is required, by virtue of paragraph 1 of schedule 3 to the SVG Act, to include 
the individual in the children’s barred list maintained under section 2 of that Act, 
and
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(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the children’s 
list.>

Robert Brown 

50 After section 37, insert— 

<Restrictions on listing in adults’ list

(1) Ministers need not list an individual (nor consider an individual for listing) in the adults’ 
list if the individual is already barred from regulated work with adults by virtue of being 
included in the adults’ barred list maintained under section 2 of the Safeguarding 
Vulnerable Groups Act 2006 (c.47) (“the SVG Act”). 

(2) Ministers need not consider an individual for listing in the adults’ list if— 

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by IBB, or 

(b) subsection (3) applies. 

(3) This subsection applies where— 

(a) IBB has decided, under paragraph 8, 9, 11, 17 or 18 of schedule 3 to the SVG Act, 
that it is not appropriate to include the individual in the adults’ barred list 
maintained under section 2 of that Act, and 

 (b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 
considered by IBB before it made its decision. 

(4) Where— 

(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 
listing in the adults’ list, and 

(b) IBB considers the individual’s case, 

 section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the adults’ list. 

(5) Ministers need not list an individual in the adults’ list under section 14 if— 

(a) IBB is required, by virtue of paragraph 7 of schedule 3 to the SVG Act, to include 
the individual in the adults’ barred list maintained under section 2 of that Act, and 

(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the adults’ list.> 

Section 39 

Lord James Douglas-Hamilton 

221 In section 39, page 16, line 33, leave out <children’s list and adults’> 

Lord James Douglas-Hamilton 

222 In section 39, page 16, line 35, leave out <those lists> and insert <the list> 
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Section 40 

Lord James Douglas-Hamilton 

223 In section 40, page 17, line 4, leave out <in the children’s list> 

Section 42 

Robert Brown 

51 In section 42, page 18, line 4, leave out <protected> 

Section 43 

Dr Elaine Murray 

52 In section 43, page 18, line 10, leave out <barred status> and insert <scheme membership> 

Dr Elaine Murray 

53 In section 43, page 18, line 11, leave out <barred status> and insert <scheme membership> 

Robert Brown 

54 In section 43, page 18, line 16, at end insert <, and 

(  ) contains such other information about the individual as may be prescribed.> 

Section 45 

Dr Elaine Murray 

55 In section 45, page 18, line 36, leave out <barred status> and insert <scheme membership> 

Section 46 

Robert Brown 

56 In section 46, page 19, leave out lines 5 to 7 and insert— 

<(  ) the information referred to in section 113A(3)(a) of the 1997 Act (prescribed 
details of every relevant matter relating to the scheme member which is recorded 
in central records),> 

Section 47 

Robert Brown 

57 In section 47, page 19, line 19, leave out <or address> 
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Section 48 

Robert Brown 

224 In section 48, page 19, line 30, after <following> insert <a request by a scheme member for 
correction,>

Robert Brown 

225 In section 48, page 19, line 39, at end insert— 

<(  ) A scheme member may, in particular, request a review of any information included in a 
scheme record by virtue of section 46(1)(c). 

(  ) Ministers, on receiving such a request, must ask the chief officer of the relevant police 
force who provided that information to reconsider whether the chief officer still thinks 
that the information concerned might be relevant in relation to the type of regulated 
work in relation to which the scheme member participates in the scheme. 

(  ) Information which was considered accurate when included in a scheme record but 
which—

(a) is subsequently found to have always been inaccurate, or 

(b) subsequently becomes inaccurate for any reason, 

is to be regarded as being inaccurate information for the purposes of this section.> 

Section 50 

Dr Elaine Murray 

58 In section 50, page 20, line 17, leave out <barred status> and insert <scheme membership> 

Robert Brown 

59 In section 50, page 20, line 19, leave out <and> and insert— 

<(ba) says whether any vetting information was included in the scheme member’s 
scheme record on that date,> 

Robert Brown 

119 In section 50, page 20, line 20, after <the> insert <scheme> 

Robert Brown 

60 In section 50, page 20, line 21, at end insert <, and 

(ca) if any vetting information has been removed from the scheme member’s scheme 
record since that date, says when that information was so removed.> 

Robert Brown 

61 In section 50, page 20, line 22, leave out <type> and insert <types> 
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Robert Brown 

62 In section 50, page 20, line 23, leave out <subsection (3)(c)> and insert <paragraphs (ba) to (ca) 
of subsection (3)> 

Mr Kenneth Macintosh 

226* In section 50, page 20, line 23, at end insert— 

<(  ) If a short scheme record discloses the existence of new vetting information, Ministers 
must disclose a scheme record to— 

(a) the person to whom the short scheme record was disclosed, and 

(b) the scheme member, 

if the person to whom the short scheme record was disclosed requests Ministers to do 
so.

(  ) Any fee charged to disclose a short scheme record should be taken into account by 
Ministers in charging any fee to disclose a scheme record.> 

Section 51 

Dr Elaine Murray 

63 In section 51, page 20, line 26, leave out <barred status> and insert <scheme membership> 

Section 54 

Robert Brown 

64 In section 54, page 21, line 21, at beginning insert <Subsection (2A) applies> 

Robert Brown 

65 In section 54, page 21, line 26, leave out <Ministers may not> and insert— 

<(2A) Where this subsection applies, Ministers must not— 

(a)>

Robert Brown 

66 In section 54, page 21, line 28, at end insert <or 

(b) reveal whether any such information has been included in, or removed from, the 
member’s scheme record.> 

After section 57 

Dr Elaine Murray 
Supported by: Mr Kenneth Macintosh 

227* After section 57, insert— 
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 <Notification of new vetting information

(1) Subsection (2) applies where— 

(a) a scheme member’s scheme record has been updated with new vetting 
information, and 

(b) Ministers are satisfied that the new information relates to the scheme member’s 
conduct and indicates that it is not appropriate for the individual to be included on 
either the children’s list or adults’ list or both.   

(2) Where this subsection applies, Ministers must notify the persons specified in subsection 
(3) that new vetting information has been included in the scheme member’s scheme 
record.

(3) Those persons are— 

(a) the scheme member, 

(b) any organisation for which, to the knowledge of Ministers, the scheme member is 
doing regulated work with children or protected adults or both, and 

(c) any relevant regulatory body which, in the opinion of Ministers, it would be 
appropriate to notify. 

(4) Subsections (3)(b) and (3)(c) do not apply to persons to whom disclosures have been 
made under section 51. 

(5) The following persons are “relevant regulatory bodies”— 

The General Teaching Council for Scotland 

The Scottish Commission for the Regulation of Care 

The Scottish Social Services Council 

Any other person specified by order made by Ministers 

 (6) A notice which this section requires to be given to a person may be given— 

(a) by delivering it to the person, 

(b) by leaving it at the person’s usual or last known place of abode, or 

(c) by sending it by post to the person at that place.> 

Section 60 

Iain Smith 

228 In section 60, page 23, line 2, at beginning insert <Subject to subsection (1A)> 

Iain Smith 

229* In section 60, page 23, line 5, at end insert— 

<(1A) Ministers may make a requirement under subsection (1) only if they— 

(a)  have been unable to satisfy themselves of the applicant’s or the scheme member’s 
identity, and 

(b) have cause to believe the applicant or, as the case may be, the scheme member 
may have a criminal conviction.> 
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Robert Brown 

67 In section 60, page 23, line 6, leave out subsection (2) and insert— 

<(  ) Ministers must arrange the destruction of any such fingerprints as soon as reasonably 
practicable after they have been used for the purposes mentioned in subsection (1).> 

Section 61 

Robert Brown 

120 In section 61, page 23, line 15, leave out <United Kingdom Passport Agency> and insert 
<Identity and Passport Service> 

Section 64 

Robert Brown 

68 In section 64, page 25, line 3, after <person> insert <(“Z”)> 

Robert Brown 

69 In section 64, page 25, line 5, at end insert <, or 

(  ) to do that type of regulated work for any person other than Z in pursuance of 
arrangements under which services are provided to Z.> 

Section 67 

Robert Brown 

70 In section 67, page 26, line 14, at end insert— 

<(  ) different fees in different circumstances,> 

Mr Adam Ingram 

230 In section 67, page 26, leave out line 15 

Lord James Douglas-Hamilton 

231 In section 67, page 26, leave out line 16 and insert— 

<(b) waiver of all fees for paid and unpaid staff in the voluntary sector.> 

Mr Adam Ingram 

232 In section 67, page 26, line 16, at beginning insert <capping,> 

Lord James Douglas-Hamilton 

233 In section 67, page 26, line 16, at end insert— 

<(  ) waiver of fees in relation to volunteers who work with children or protected 
adults>
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Mr Kenneth Macintosh 

234 In section 67, page 26, line 20, at end insert— 

<(  ) Ministers must, if making changes to the level of any fee specified under this section— 

(a) consult such persons appearing to them to have an interest in the fees for a period 
of not less than 3 months prior to publishing those changes, and 

(b) publish those changes not less than 6 months in advance of the changes coming 
into effect.> 

Section 68 

Mr Kenneth Macintosh 

235 In section 68, page 26, line 22, at beginning insert <Subject to subsection (4),> 

Mr Kenneth Macintosh 

236 In section 68, page 26, line 31, at end insert— 

<(4) Ministers must consult with such persons as they think appropriate prior to determining 
the form and manner in which applications to join the Scheme must be made. 

(5) Where Ministers make changes to any determination made under subsection (4), they 
may, if appropriate, prescribe any necessary transitional arrangements.> 

Before section 70 

Robert Brown 

71 Before section 70, insert— 

<Consideration of suitability: supplementary

 References in this Part to a person (“A”) considering an individual’s suitability to do, or 
to be offered or supplied for, any type of regulated work are references to A considering 
the individual’s suitability— 

(a) to do that type of regulated work for A, 

(b) to be supplied by A to do that type of regulated work for another person, 

(c) to be a teacher (for the purposes of section 6 of the Teaching Council (Scotland) 
Act 1965 (c.19)), 

(d) to provide or manage a care service (for the purposes of the 2001 Act), 

(e) to be registered under Part 3 (registration of social workers etc.) of the 2001 Act, 
or

(f) for any other prescribed purpose.> 

Section 71 

Robert Brown 

72 In section 71, page 27, line 24, leave out <and> and insert <, cautions or> 
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After section 71 

Robert Brown 

237* After section 71, insert— 

<Police access to Scheme information 

(1) Ministers must make available to chief constables of police forces and the Scottish 
Police Services Authority— 

(a) the name of each individual participating in the Scheme, 

(b) confirmation of whether each such individual participates in the Scheme in 
relation to regulated work with— 

(i) children, 

(ii) adults, or 

(iii) both, and 

(c) any other information held by Ministers by virtue of their administration of the 
Scheme which Ministers consider should be disclosed for any purpose mentioned 
in subsection (2). 

(2) Information disclosed under subsection (1) may be used by police forces and the 
Scottish Police Services Authority only for the purpose of— 

(a) enabling or assisting them to perform their functions under or by virtue of this 
Part,

(b) the prevention or detection of crime, or 

(c) the apprehension or prosecution of offenders.> 

Section 72 

Dr Elaine Murray 

73 In section 72, page 28, line 3, leave out <barred status> and insert <scheme membership> 

Robert Brown 

121 In section 72, page 28, line 16, leave out from <by> to end of line 17 and insert <(or, as the case 
may be, that period as previously extended under this subsection). 

(3A) A period may not be extended (or further extended) under subsection (3) for a period of 
longer than 6 months beginning with the date on which the extension (or further 
extension) is granted. 

(3B) An application under subsection (3) must be made before the expiry of the relevant 
period.

(3C) Where an application under subsection (3) is made, the relevant period is to be treated 
for the purposes of subsection (1) as not having expired until the application is 
determined. 

(3D) The sheriff may, on cause shown, dispense with any requirement— 

(a) to intimate an application under subsection (3) to the individual,  
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(b) to notify the individual of any interlocutor relating to the application. 

(3E) For the purposes of subsection (3B), an application is made when it is lodged with the 
sheriff clerk.> 

Section 73 

Lord James Douglas-Hamilton 

238 In section 73, page 28, line 39, after second <child> insert <or indicating that a child may be at 
risk of harm> 

Iain Smith 
Supported by: Robert Brown 

1 Leave out section 73 

Section 74 

Iain Smith 
Supported by: Robert Brown 

2 Leave out section 74 

Section 75 

Iain Smith 
Supported by: Robert Brown 

3 Leave out section 75 

Section 76 

Iain Smith 
Supported by: Robert Brown 

4 Leave out section 76 

Section 77 

Iain Smith 
Supported by: Robert Brown 

5 Leave out section 77 

Section 78 

Iain Smith 
Supported by: Robert Brown 

6 Leave out section 78 
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Section 79 

Iain Smith 
Supported by: Robert Brown 

7 Leave out section 79 

Section 80 

Iain Smith 
Supported by: Robert Brown 

8 Leave out section 80 

Section 81 

Iain Smith 
Supported by: Robert Brown 

9 Leave out section 81 

Section 85 

Robert Brown 

74 In section 85, page 33, line 23, leave out <the countersigning of applications under this Part> and 
insert <disclosure applications> 

After section 86 

Robert Brown 

122 After section 86, insert— 

<Application of fire safety rules to school care accommodation service 

 In section 78 of the Fire (Scotland) Act 2005 (asp 5), in subsection (5)(c), after 
“section)” insert “except where the service is provided as mentioned in subsection 
(4)(c)(ii) of that section”.> 

Section 88 

Robert Brown 

75 In section 88, page 36, line 6, at end insert— 

<(1A) Ministers may by order make such provision as they consider appropriate in 
consequence of, or for the purposes of giving full effect to, any legislation which forms 
part of the law of Northern Ireland which in Ministers’ opinion— 

(a) corresponds to provision made by virtue of this Act, or 

(b) affects the operation of any provision made by virtue of this Act.> 
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Robert Brown 

76 In section 88, page 36, line 7, after <(1)> insert <or (1A)> 

Schedule 4 

Robert Brown 

77 In schedule 4, page 53, leave out line 5 and insert— 

 <The Teaching Council (Scotland) Act 1965 is amended as follows. 

In section 6—> 

Robert Brown 

78 In schedule 4, page 53, line 10, at end insert— 

 <In section 10B(1)(b)— 

(a) paragraphs (i) to (iii), and 

(b) the word “and” which follows those paragraphs, 

 are repealed. 

In section 11(8), for the words from “such” to “but” substitute “who has applied to be 
registered”.>

Robert Brown 

123 In schedule 4, page 53, line 30, at end insert— 

<Foster Children (Scotland) Act 1984 (c.56) 

 The Foster Children (Scotland) Act 1984 is amended as follows. 

 In section 7, after subsection (2) insert— 

“(3) A person who lives in the same premises as a barred person shall not maintain 
a foster child. 

(4) In subsection (3) (and in section 15(2A)), “barred person” means a person who 
is barred from regulated work with children (within the meaning of the 
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00)).”. 

In section 15, after subsection (2) insert— 

“(2A) A person shall not be guilty of an offence under subsection (1)(c) above in 
relation to a contravention of section 7(3) if the person proves that he did not 
know, and had no reasonable ground for believing, that any other person living 
in the premises in which the person lives was a barred person.”. 

In section 21, before the definition of “care home service” insert— 

““barred person” has the meaning given by section 7(4);”.> 

Robert Brown 

79 In schedule 4, page 55, leave out lines 14 to 33 and insert— 

 <After section 113B insert— 
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“113CA Suitability information relating to children 

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to children. 

(2) Suitability information relating to children is— 

(a) whether the applicant is barred from regulated work with children; 

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 
individual in the children’s list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the children’s barred list in pursuance of 
paragraph 3 or 5 of Schedule 3 to the Safeguarding Vulnerable Groups 
Act 2006. 

113CB Suitability information relating to protected adults 

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to protected adults. 

(2) Suitability information relating to protected adults is— 

(a) whether the applicant is barred from regulated work with adults; 

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 
individual in the adults’ list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the adults’ barred list in pursuance of paragraph 
9 or 11 of Schedule 3 to the Safeguarding Vulnerable Groups Act 2006. 

113CC Suitability information: supplementary 

(1) The Scottish Ministers may by order made by statutory instrument— 

(a) amend section 113CA for the purpose of altering the meaning of 
suitability information relating to children; 

(b) amend section 113CB for the purpose of altering the meaning of 
suitability information relating to protected adults. 

(2) Such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) Expressions used in sections 113CA and 113CB and in the Protection of 
Vulnerable Groups (Scotland) Act 2007 (asp 00) have the same meaning in 
those sections as in that Act, except that “prescribed” must be construed in 
accordance with section 125 of this Act.”. 

 Sections 113C to 113F are repealed.> 
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Robert Brown 

124 Withdrawn

Robert Brown 

80 In schedule 4, page 56, line 4, at end insert— 

<(  ) in subsection (3), for “Sections 113A(3) to (6) and 113C to 113F” substitute  
“Section 113A(3) to (6)”.> 

Robert Brown 

81 In schedule 4, page 56, line 14, at end insert— 

<(  ) in subsection (3), for “113C to 113F” substitute  “113CA to 113CC”.> 

Robert Brown 

239 In schedule 4, page 56, line 14, at end insert— 

<In section 117, after subsection (2) insert— 

“(3) An application under this section may, in particular, request a review of any 
information contained in a certificate by virtue of section 113B(4). 

(4) The Scottish Ministers, on receiving such a request, must ask the chief officer 
of the relevant police force who provided that information to reconsider 
whether the chief officer still thinks that the information concerned might be 
relevant for the purpose in respect of which it was requested.”.> 

Robert Brown 

125 In schedule 4, page 56, line 14, at end insert— 

<In section 118— 

(a) in subsection (2A)(a), for “United Kingdom Passport Agency” substitute “Identity 
and Passport Service”, 

(b) for subsection (3) substitute— 

“(3) The Scottish Ministers must arrange the destruction of any fingerprints taken in 
pursuance of subsection (2) as soon as reasonably practicable after they have 
been used for the purpose mentioned in subsection (1).”.> 

Robert Brown 

83 In schedule 4, page 56, line 14, at end insert— 

 <In section 119A(2), the words from “; and” to the end of the subsection are repealed.> 

Robert Brown 

84 In schedule 4, page 56, line 20, leave out <120A(4)(b)(iii),> and insert <120A— 
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(  ) in subsection (3)(b), for “included in any list mentioned in section 113C(3) or 
113D(3)” substitute “barred from regulated work with children or adults (within 
the meaning of the Protection of Vulnerable Groups (Scotland) Act 2007 (asp 
00))”,

(  ) in subsection (4)(b)(iii),> 

After section 90 

Robert Brown 

126 After section 90, insert— 

<Crown application 

(1) This Act binds the Crown. 

(2) But subordinate legislation made under this Act need not bind the Crown. 

(3) No contravention by the Crown of a provision made by or under this Act makes the 
Crown criminally liable. 

(4) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 

(5) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons.> 

Fiona Hyslop 

152* After section 90, insert— 

<Promotion of children’s and protected adults’ well-being and safety 

Ministers must promote children’s and protected adults’ well-being and safety by 
providing— 

(a) advice and information, and 

(b) funding.> 

Lord James Douglas-Hamilton 

240 After section 90, insert— 

<Free disclosure requests 

  Ministers may, by regulations, make provision to place duties on any body that could, 
under or in connection with this Act, provide services or advice in relation to free 
disclosure requests for workers in the voluntary sector.> 

Section 91 

Iain Smith 

241 In section 91, page 37, line 7, at end insert— 

<(  ) Ministers may publish further guidance on the meaning of regulated work with children 
or protected adults. 
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(  ) In particular, such guidance may amend the definition of work by reference to the 
regularity and frequency of any such work.>  

Schedule 2 

Robert Brown 

127 In schedule 2, page 46, line 4, at end insert <except— 

(a) caring for children aged 16 or 17 in the course of the children’s employment, or 

(b) caring for children which is merely incidental to caring for individuals who are 
not children.> 

Robert Brown 

128 In schedule 2, page 46, leave out lines 5 and 6 

Mr Kenneth Macintosh 

242 In schedule 2, page 46, line 5, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

243 In schedule 2, page 46, line 6, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

244* In schedule 2, page 46, line 6, at end insert <or, 

(  ) on more than 2 days in a period of 30 consecutive days> 

Robert Brown 

129 In schedule 2, page 46, line 8, at end insert <except— 

(a) teaching, instructing, training or supervising children aged 16 or 17 in the course 
of the children’s employment, or 

(b) teaching, instructing, or training children which is merely incidental to teaching, 
instructing, or training individuals who are not children.> 

Robert Brown 

130 In schedule 2, page 46, leave out lines 9 to 12 

Mr Kenneth Macintosh 

245 In schedule 2, page 46, line 9, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

246 In schedule 2, page 46, line 10, leave out <employment> and insert <work> 
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Mr Kenneth Macintosh 

247 In schedule 2, page 46, line 12, at end insert <or, 

(  ) on more than 2 days in a period of 30 consecutive days> 

Mr Kenneth Macintosh 

248 In schedule 2, page 46, line 15, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

249 In schedule 2, page 46, line 17, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

250* In schedule 2, page 46, line 21, at end insert— 

<(  ) an individual who has agreed to supervise contact with a child under 
arrangements for no commercial consideration made by the child’s parent 
or guardian or any person aged 18 or over with whom the child lives, in the 
course of a personal relationship.> 

Lord James Douglas-Hamilton 

251 In schedule 2, page 47, leave out lines 1 to 3 

Robert Brown 

131 In schedule 2, page 47, line 11, at end insert— 

<But a person only moderates such a service as mentioned in sub-paragraph (b) or (c) if 
the person has— 

(i) access to the content of the matter, or 

(ii) contact with users of the service.> 

Robert Brown 

132 In schedule 2, page 48, line 10, leave out from second <and> to end of line 11 

Robert Brown 

133 In schedule 2, page 48, line 11, at end insert— 

<Ministers may by order amend the definition of “further education institution” so as to 
include or exclude bodies listed in that schedule.> 

Robert Brown 

85 In schedule 2, page 49, line 11, leave out paragraph 21 and insert— 

<Chief education officer (however called) of a council.> 

Robert Brown 

134 In schedule 2, page 49, line 16, at end insert— 
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<Fostering

Foster carer.> 

Schedule 3 

Mr Kenneth Macintosh 

252* In schedule 3, page 50, line 9, at end insert <on more than 2 days in a period of 30 consecutive 
days>

Robert Brown 

135 In schedule 3, page 50, line 16, leave out paragraph 2 

Robert Brown 

136 In schedule 3, page 50, line 26, after <adults> insert <(except caring for protected adults under 
the age of 18 which is merely incidental to caring for children generally)> 

Robert Brown 

137 In schedule 3, page 50, line 28, after <adults> insert <(except teaching, instructing, training or 
supervising protected adults which is merely incidental to teaching, instructing, training or 
supervising individuals who are not protected adults)> 

Robert Brown 

138 In schedule 3, page 50, leave out lines 29 to 32 

Mr Kenneth Macintosh 

253 In schedule 3, page 50, line 29, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

254 In schedule 3, page 50, line 30, leave out <employment> and insert <work> 

Robert Brown 

139 In schedule 3, page 50, line 34, leave out from <(other> to <employment)> on line 35 and insert 
<except—

(a) being in sole charge of protected adults in the course of the adults’ employment, 
or

(b) being in sole charge of protected adults which is merely incidental to being in sole 
charge of individuals who are not protected adults.> 

Mr Kenneth Macintosh 

255 In schedule 3, page 50, line 35, leave out <employment> and insert <work> 
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Robert Brown 

140 In schedule 3, page 51, line 2, after <Providing> insert <assistance,> 

Robert Brown 

141 In schedule 3, page 51, line 3, after <training> insert <(except providing assistance, advice or 
guidance to a protected adult or protected adults which is merely incidental to providing 
assistance, advice or guidance to individuals who are not protected adults)> 

Robert Brown 

142 In schedule 3, page 51, line 5, leave out paragraph 7 

Robert Brown 

143 In schedule 3, page 51, line 15, after <adults> insert <(other than contact with protected adults 
who are under the age of 18 which is merely incidental to contact with children generally)> 

Robert Brown 

144 In schedule 3, page 52, line 4, leave out paragraph 11 

Section 92 

Lord James Douglas-Hamilton 

256 In section 92, page 37, line 10, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

257 In section 92, page 37, line 17, leave out <in the adults’ list> 

Robert Brown 

86 In section 92, page 37, line 32, leave out <protected> 

Lord James Douglas-Hamilton 

258 In section 92, page 37, line 35, leave out <to the children’s list> and insert <to the list as it relates 
to children> 

Lord James Douglas-Hamilton 

259 In section 92, page 37, line 38, leave out <to the adults’ list> and insert <to the list as it relates to 
adults>

Section 93 

Lord James Douglas-Hamilton 

260 In section 93, page 38, line 4, leave out from beginning to <distress> in line 5 
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Section 94 

Robert Brown 

87 In section 94, page 38, line 37, at end insert <, or 

(d) a prescribed welfare service.> 

Lord James Douglas-Hamilton 

15 In section 94, page 38, line 37, at end insert <, or 

(  ) any form of support or assistance by a worker by reason of vulnerability or need 
arising from the individual’s— 

(i) infirmity or age, 

(ii) disability, 

(iii) illness or mental disorder, or 

(iv) dependency on drugs, alcohol or both, 

where the support or assistance is not a service mentioned in paragraphs (a) to 
(c).>

Robert Brown 

88 In section 94, page 39, line 8, at end insert— 

<(  ) In subsection (1)(d), “welfare service” includes any service which provides support, 
assistance, advice or counselling to individuals with particular needs.> 

Section 95 

Robert Brown 

145 In section 95, page 39, line 14, after <enactment,> insert— 

<(  ) being a foster carer,> 

Robert Brown 

146 In section 95, page 39, line 32, at end insert— 

<(  ) Ministers may prescribe circumstances in which work either is or is not to be treated for 
the purposes of this Act as being done in the course of a family or personal 
relationship.>

After section 95 

Robert Brown 

147 After section 95, insert— 

<Fostering

(1) For the purposes of this Act, a “foster carer” is— 
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(a) an individual with whom a child has been placed under section 26(1) (placement 
by councils) of the Children (Scotland) Act 1995 (c.36), or 

(b) an individual falling within subsection (2) who looks after a child— 

(i) for reward, or 

(ii) in pursuance of an arrangement made by someone other than a relative of 
the child. 

(2) An individual falls within this subsection if the individual— 

(a) maintains the child concerned as a foster child for the purposes of the Foster 
Children (Scotland) Act 1984 (c.56), or 

(b) would so maintain the child concerned but for paragraph (a) of section 1 of that 
Act (which excludes children above the compulsory school age). 

(3) A foster carer is to be treated as doing work for— 

(a) the council which placed the child with that foster carer under section 26(1) of the 
Children (Scotland) Act 1995 (c.36), or 

(b) in the case of a foster carer of the type described in subsection (1)(b), any person 
who—

(i) made the arrangements in pursuance of which the foster carer maintains the 
foster child, and 

(ii) has power to terminate those arrangements. 

(4) References in section 3 to dismissing an individual doing regulated work are, in relation 
to foster carers, to be read as references to terminating the fostering arrangements 
concerned.

(5) “Relative” has the same meaning in subsection (1)(b)(ii) as it has in the Foster Children 
(Scotland) Act 1984 (c.56).> 

Fiona Hyslop 

261 After section 95, insert— 

<Meaning of “normal duties”

In this Act, “normal duties” in relation to regulated work means that the individual 
carrying out the work does so on two or more days in a consecutive 30 day period.> 

Section 96 

Iain Smith 
Supported by: Robert Brown 

16 In section 96, page 40, leave out lines 3 and 4 

Iain Smith 

10 In section 96, page 40, line 9, leave out <18> and insert <16> 
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Iain Smith 
Supported by: Robert Brown 

17 In section 96, page 40, line 9, leave out from <(and> to end of line 10 

Dr Elaine Murray 

89 In section 96, page 40, line 22, leave out <barred status> and insert <scheme membership> 

Dr Elaine Murray 

90 In section 96, page 40, line 28, leave out <barred status> and insert <scheme membership> 

Robert Brown 

91 In section 96, page 41, line 4, at end insert— 

 <“IBB” is an acronym for the Independent Barring Board established by section 1 
of the Safeguarding Vulnerable Groups Act 2006 (c.47),> 

Iain Smith 
Supported by: Robert Brown 

18 In section 96, page 41, leave out lines 7 and 8 

Iain Smith 
Supported by: Robert Brown 

19 In section 96, page 41, leave out lines 29 and 30 

Robert Brown 

92 In section 96, page 41, line 30, at end insert— 

 <“registrar of dentists and dental care professionals” means the registrar appointed 
 under section 14 of the Dentists Act 1984 (c.24), 

 “Registrar of health professionals” means the Registrar appointed under Article 4 
of the Heath Professions Order 2001 (S.I. 2002/254), 

 “Registrar of nurses and midwives” means the Registrar appointed under Article 4 
of the Nursing and Midwifery Order 2001 (S.I. 2002/253), 

 “registrar of pharmaceutical chemists” means the registrar appointed under section 
1 of the Pharmacy Act 1954 (c.61),> 

Robert Brown 

93 In section 96, page 42, line 2, leave out from first <or> to <work> in line 3 and insert <that type 
of regulated work for the organisation (or to be offered such work by the organisation)> 
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Schedule 5 

Iain Smith 
Supported by: Robert Brown 

20 In schedule 5, page 58, leave out line 11 

Robert Brown 

94 In schedule 5, page 58, line 14, at end insert— 

<chief officer of a relevant police force section 96(4)> 

Iain Smith 
Supported by: Robert Brown 

11 In schedule 5, page 58, leave out line 16 

Robert Brown 

148 In schedule 5, page 59, line 6, at end insert— 

<foster carer section (Fostering)(1)>

Robert Brown 

95 In schedule 5, page 59, line 9, at end insert— 

<IBB  section 96(1)>

Iain Smith 
Supported by: Robert Brown 

21 In schedule 5, page 59, leave out line 12 

Robert Brown 

96 In schedule 5, page 59, leave out lines 15 and 16 

Iain Smith 
Supported by: Robert Brown 

22 In schedule 5, page 60, leave out line 1 

Robert Brown 

97 In schedule 5, page 60, line 1, at end insert— 

<registrar of dentists and dental care professionals section 96(1) 

 Registrar of health professionals  section 96(1) 

 Registrar of nurses and midwives  section 96(1) 

 registrar of pharmaceutical chemists section 96(1)> 
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Iain Smith 
Supported by: Robert Brown 

12 In schedule 5, page 60, leave out line 10 

Dr Elaine Murray 

98 In schedule 5, page 60, line 21, leave out <barred status> and insert <scheme membership> 

Section 99 

Dr Elaine Murray 

262 In section 99, page 43, line 2, at end insert— 

<Section 34(1A)> 

Fiona Hyslop 

263 In section 99, page 43, line 2, at end insert— 

<Section 34(1A)(h)> 

Iain Smith 
Supported by: Robert Brown 

13 In section 99, page 43, line 3, leave out <81(1),> 

Robert Brown 

99 In section 99, page 43, line 3, after <88(1)> insert <or (1A)> 

After section 99 

Lord James Douglas-Hamilton 

264 After section 99, insert— 

<Review of the operation and implementation of the Act 

Ministers shall, as soon as practicable after the second anniversary of the date on which 
this Act comes into force and on a biennial basis thereafter— 

(a) prepare a report on the operation and implementation of this Act; and 

(b) lay the report before the Parliament.> 

Long Title 

Iain Smith 
Supported by: Robert Brown 

14 In the long title, page 1, line 5, leave out from first <to> to <children;> 
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Protection of Vulnerable Groups (Scotland) Bill

1st Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted. 

Groupings of amendments 

Combination of children’s and adults’ lists
149, 150, 23, 151, 153, 154, 155, 156, 157, 158, 159, 160, 161, 164, 165, 166, 167, 
168, 169, 170, 171, 172, 174, 176, 177, 179, 181, 183, 185, 186, 190, 191, 192, 193, 
194, 195, 196, 197, 199, 200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 
212, 220, 221, 222, 223, 256, 257, 258, 259 

Notes on amendments in this group 
Amendment 150 pre-empts amendment 23 
Amendment 160 pre-empts amendment 26 in the next group 
Amendment 202 pre-empts amendment 115 in the group “Removal from list: 
applications and appeals” 
Amendment 220 is pre-empted by amendment 48 in the group “Police access 
to lists and scheme information” 

Court referrals and automatic listing
100, 24, 25, 26, 101, 102, 103, 104, 105, 106, 43, 44, 45, 46, 47, 118, 96 

Notes on amendments in this group 
Amendment 26 is pre-empted by amendment 160 in the previous group 

Minor, technical and miscellaneous amendments
27, 28, 29, 34, 35, 36, 51, 56, 119, 120, 72, 74, 86, 94 

Regulatory bodies: referrals and information etc.
30, 31, 37, 38, 92, 97 

Reference by councils
162

Failure to refer: time limit
32

SP Bill 73-G1 Session 2 (2007) 
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Opportunity for individuals to comment on information before consideration 
whether to list
163, 173 

Relevance of listing information
175

Duration of a listing etc.
178, 198 

Procedures for developing and having regard to criteria for listing
180, 182, 184 

Information relevant to listing decisions: findings of fact
107, 187, 188, 33 

Notes on amendments in this group 
Amendment 107 pre-empts amendment 187 
Amendment 187 pre-empts amendment 188 and 33 
Amendment 188 pre-empts amendment 33 

Guidance on information held by regulated work providers
189

Removal from list: applications and appeals
108, 109, 110, 39, 111, 112, 113, 114, 115, 40, 116, 117 

Notes on amendments in this group 
Amendment 115 is pre-empted by amendment 202 in the first group 

Power to publish guidance about individuals under consideration for listing
41

Notice of listing etc.
42, 227 

Relevant inquiries
213, 214 

Organisations not to permit barred individuals to do regulated work
215, 216, 217, 218, 219, 262, 263 

Notes on amendments in this group 
Amendment 217 pre-empts amendment 218 

Police access to lists and scheme information
48, 237 

Notes on amendments in this group 
Amendment 48 pre-empts amendment 220 in the first group 
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Restrictions on listing: interaction with Safeguarding Vulnerable Groups Act 
2006
49, 50, 91, 95 

Statement of barred status: rename as “statement of scheme membership”
52, 53, 55, 58, 63, 73, 89, 90, 98 

Statement of barred status: inclusion of prescribed information
54

Duty on scheme members to notify changes: address
57

Review of police information
224, 225, 239 

Short scheme records
59, 60, 61, 62, 64, 65, 66 

Fees
226, 70, 230, 231, 232, 233, 234 

Notes on amendments in this group 
Amendment 231 pre-empts amendment 232

Use of fingerprints 
228, 229, 67, 125 

Persons entitled to see disclosures
68, 69, 71, 93 

Consultation on procedures for applying for membership of the Scheme
235, 236 

Time limit for disclosure of whether individual under consideration for listing: 
extensions
121

Children at risk of harm
238

Sharing child protection information
1, 2, 3, 4, 5, 6, 7, 8, 9, 16, 17, 18, 19, 20, 11, 21, 22, 12, 13, 14 

School care accommodation services: fire safety rules
122
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Power to give effect to corresponding provision in Northern Ireland
75, 76, 99 

Amendment of Teaching Council (Scotland) Act 1965: registration
77, 78 

Fostering
123, 134, 145, 147, 148 

Enhanced criminal record certificates: suitability information
79, 80, 81, 83, 84 

Crown application
126

Promotion of children’s and protected adults’ well-being and safety
152

Duties in relation to free disclosure requests
240

Regularity and frequency of work
241, 244, 247, 252, 261 

Regulated work with children: incidental work with children
127, 128, 129, 130 

Notes on amendments in this group 
Amendment 128 pre-empts amendments 242 and 243 in the next group 
Amendment 130 pre-empts amendments 245 and 246 in the next group 

Activities carried out in relation to children’s or adults’ employment
242, 243, 245, 246, 248, 249, 253, 254, 255 

Notes on amendments in this group 
Amendments 242 and 243 are pre-empted by amendment 128 in the previous 
group
Amendments 245 and 246 are pre-empted by amendment 130 in the previous 
group
Amendments 253 and 254 are pre-empted by amendment 138 in the group 
“Regulated work with adults” 
Amendment 255 is pre-empted by amendment 139 in that group 

Restriction on the definition of unsupervised contact
250

Provision of advice or guidance to children
251
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Regulated work with children: moderating chatrooms
131

Regulated work with children: education
132, 133, 85 

Regulated work with adults
135, 136, 137, 138, 139, 140, 141, 142, 143, 144 

Notes on amendments in this group 
Amendment 138 pre-empts amendments 253 and 254 in the group “Activities 
carried out in relation to children’s or adult’s employment” 
Amendment 139 pre-empts amendment 255 in that group 

Definition of “harm”
260

Definition of “protected adult”
87, 15, 88 

Definition of “work”
146

Definition of “child”: maximum age
10

Review of the operation and implementation of the Act
264
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EDUCATION COMMITTEE

EXTRACT FROM THE MINUTES

4th Meeting, 2007 (Session 2)

Tuesday 13 February 2007

Present:

Ms Rosemary Byrne Lord James Douglas-Hamilton (Deputy 
Convener)

Fiona Hyslop Adam Ingram
Marilyn Livingstone Mr Frank McAveety
Mr Kenneth Macintosh Dr Elaine Murray
Iain Smith (Convener)

Also present: Robert Brown, Deputy Minister for Children and Young People. 

Protection of Vulnerable Groups (Scotland) Bill: The Committee considered the 
Bill at Stage 2 (Day 1).

The following amendments were agreed to (without division): 23, 100, 24, 25, 
26, 27, 28, 29, 30, 31, 32, 101, 102, 103, 104, 105, 106, 107, 33, 34, 35, 36, 
37, 38, 108, 109, 110, 39, 111, 112, 113, 114, 115, 40, 116, 117, 41, 42, 43, 
44, 45, 46, 47, 118, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 224, 225, 58, 59, 
119, 60, 61, 62, 63, 64, 65, 66, 67, 120, 68, 69, 70, 71, 72, 237, 73 and 121.

The following amendments were disagreed to (by division)—

230 (For 4, Against 5, Abstentions 0)
233 (For 4, Against 5, Abstentions 0)

Amendments 149, 162, 163, 175, 178, 180, 189, 213, 215, 226, 228 and 235 
were moved and, with the agreement of the Committee, withdrawn.

The following amendments were not moved: 150, 151, 153, 154, 155, 156, 
157, 158, 159, 160, 161, 164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 
174, 176, 177, 179, 181, 182, 183, 184, 185, 186, 188, 190, 191, 192, 193, 
194, 195, 196, 197, 199, 198, 200, 201, 202, 203, 204, 205, 206, 207, 208, 
209, 210, 211, 212, 214, 216, 217, 218, 219, 221, 222, 223, 227, 229, 231, 
232, 234 and 236.

Amendments 187 and 220 were pre-empted.           

Sections 1, 7, 8, 9, 11, 14, 17, 18, 19, 25, 26, 28, 29, 31, 37, 42, 43, 45, 46, 
47, 48, 50, 51, 54, 60, 61, 64, 67, 71 and 72 were agreed to as amended.

Sections 2, 3, 4, 5, 6, 10, 12, 13, 15, 16, 20, 21, 22, 23, 24, 27, 30, schedule 
1, 32, 33, 34, 35, 36, 38, 39, 40, 41, 44, 49, 52, 53, 55, 56, 57, 58, 59, 62, 63, 
65, 66, 68, 69 and 70 were agreed to without amendment.
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Scottish Parliament

Education Committee
Tuesday 13 February 2007

[THE CONVENER opened the meeting at 13:33]

Protection of Vulnerable Groups 
(Scotland) Bill: Stage 2

The Convener (Iain Smith): 

I welcome the Deputy Minister for Education and 
Young People and his usual team of colleagues 
for consideration of the Protection of Vulnerable 
Groups (Scotland) Bill at stage 2. This is the first 
day of consideration of amendments. I remind the 
minister and his team that, in stage 2 proceedings, 
although the minister may take advice from his 
officials, only the minister will be able to participate 
in the debate. Members should have copies of the 
marshalled list, the groupings and the bill. I will do 
my best to take us through this fairly complex set 
of amendments logically and coherently.

Good afternoon, 
colleagues, and welcome to the fourth meeting of 
the Education Committee in 2007, in our new 
Tuesday afternoon slot. As there is only one item 
on the agenda today, it should be a short meeting. 

Section 1—Duty of Scottish Ministers to keep 
lists

The Convener: The first group of amendments 
is on the combination of children’s and adults’ lists. 
Amendment 149, in the name of Lord James 
Douglas-Hamilton, is grouped with amendments 
150, 23, 151, 153 to 161, 164 to 172, 174, 176, 
177, 179, 181, 183, 185, 186, 190 to 197, 199 to 
212, 220 to 223 and 256 to 259. I will not read out 
that list again. The paper on the groupings 
contains information about pre-emptions in the 
group.

Lord James Douglas-Hamilton (Lothians) 
(Con): 

Amendment 149 was lodged on behalf of the 
Law Society of Scotland and questions why there 
should be two separate lists: a list of people who 
are barred from working with children; and a list of 
people who are barred from working with 
protected adults. The Law Society noted that no 

reason appears to have been given for an 
approach in which an individual could be barred 
from working with children but not barred from 
working with protected adults, or vice versa. It 
thought that it would be easier to administer one 
list and that a one-list system would certainly be 
more understandable to the people who required 
access to the list.

First, I thank the convener for arranging the 
groupings so quickly and the clerks for working 
overtime to ensure that that was possible. On a 
general procedural point, the committee must 
consider 200 amendments in two days, which is a 
very constricted timescale and puts everyone 
under considerable pressure. Perhaps in due 
course the Procedures Committee should consider 
the matter, in relation to bills in general.

I hope that the minister will consider amendment 
149 but, if it is not agreed to, I will not move the 
other amendments in my name in the group.

I move amendment 149.

The Deputy Minister for Education and 
Young People (Robert Brown): 

The objective of the bill is to keep unsuitable 
individuals out of regulated work and to minimise 
bureaucracy for employers and scheme members, 
without depriving individuals of their right to earn a 
living—that is important. The approach has been 
one of minimal intervention.

I am sorry to 
start off on a negative note after Lord James’s 
gracious introduction. However, the issue that is 
raised is not new and there has been much 
discussion about whether the bill should provide 
for one list or two. It is fair to say that there is a 
divergence of views among the stakeholders who 
have given evidence.

The arguments for a single list are centred round 
two points: ease of use for employers and other 
users; and the view of some stakeholders that no 
individual can be unsuitable for one workforce but 
not the other. In response to the first point, I say 
that the two-list system will not in practice impose 
a significant additional burden on employers or 
users. Individuals who are unsuitable for work with 
children will be included in the children’s list and, 
similarly, individuals who are unsuitable for work 
with adults will be included in the adults’ list. It is 
likely that many individuals will be on both lists, 
particularly in cases of physical or sexual abuse or 
significant neglect in a care setting. All that the 
employer must worry about is whether the 
individual is on the relevant list for the regulated 
work that they would do. Therefore there would be 
no bureaucracy or difficulty for users.

On the second point, experience of the two-list 
system—the protection of vulnerable adults list 
and the children’s list—which operates in England 
and Wales shows that a significant number of 
individuals should not be included in both lists. 
That means that there would need to be a higher 
threshold for listing in a single-list system than 
there would in a two-list system, in which 
thresholds can be tailored to each list, so 
protection would be reduced if there was a single 
list. A two-list approach is more sensitive and 
flexible. Ministers decided to have a two-list 
system for those reasons and for reasons of 
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compatibility with the rest of the United Kingdom. I 
hope that Lord James will accept that the 
arguments for a two-list system are persuasive 
and withdraw amendment 149.

Amendment 23, which is the only Executive 
amendment in the large group that we are 
considering, is a technical amendment that the 
Convention of Scottish Local Authorities 
suggested and will make clear in section 1 that an 
individual can be included in one or both lists.

I hope that Lord James accepts the rationale 
behind our approach. The situation is not black 
and white, but on balance and given the 
consultation that has taken place, we think that a 
two-list system has the advantage of being less 
intrusive and less likely to knock people out of 
their employment unnecessarily.

The Convener:

Likewise, there may be people who have 
previously abused a position of trust for personal 
financial gain when working with vulnerable adults. 
It is unlikely that they would be in a position to do 
that working with children. Ultimately, we need to 
ensure that the legislation does not detract from 
the responsibility of employers to determine the 
suitability of a person for a specific post. There is a 
danger that combining the lists might result in 
lowering the bar, which would, in my view, work 
against encouraging and ensuring good 
employment practices. I will not be supporting 
amendment 149. 

I do not support the proposal to 
have one list. It is important that listing should 
apply only to those who pose a serious, immediate 
or continuing risk to a vulnerable group. There 
may be some people who pose such a risk to 
children but not to vulnerable adults. For example, 
a former drug addict may be acting as a counsellor 
to drug users but may previously have been 
involved in the supply of drugs to young people. 
One might deem that such a person is a risk to 
children but not to those vulnerable adults who are 
receiving their counselling support. 

Lord James Douglas-Hamilton: 

Amendment 149, by agreement, withdrawn. 

I thank the 
minister for explaining that there are no major 
administrative problems with having two lists and 
that there are significant numbers who should not 
be on both lists. Consequently, I will not press 
amendment 149. However, amendment 23 is 
absolutely acceptable—it would make sense for it 
to be incorporated in the bill. 

Amendment 150 not moved.

Amendment 23 moved—[Robert Brown]—and 
agreed to.

Amendment 151 not moved.

Section 1, as amended, agreed to.

Section 2—Referral ground

Amendments 153 to 159 not moved.

Section 2 agreed to.

Sections 3 to 6 agreed to.

Section 7—Reference by court

The Convener: Group 2 is on court referrals 
and automatic listing. Amendment 100, in the 
name of the minister, is grouped with amendments 
24 to 26, 101 to 106, 43 to 47, 118 and 96. There 
is a pre-emption in relation to this group. 

Robert Brown: 

I move amendment 100.

The amendments in the group 
make practical improvements to the way in which 
the scheme works. They simplify the referral 
power for courts at section 7 by removing the 
requirement on the court to work out whether the 
victim was a child or protected adult. The 
amendments also adjust the effect of being 
convicted of a schedule 1 offence. In the bill as 
introduced, conviction of a schedule 1 offence led 
to automatic listing. The amendments mean that 
conviction of a schedule 1 offence places the 
courts under a duty to refer and leads to automatic 
consideration for listing, rather than automatic 
listing. That means that an individual will always 
have the opportunity to make representations prior 
to a listing decision being made about them. 

Fiona Hyslop (Lothians) (SNP): 

13:45

From a 
technical point of view, what is likely to happen 
with the relevant information that is to be provided 
under amendment 100? Does it go to Disclosure 
Scotland for assessment? What is kept on record? 
Whereas conviction had been an automatic trigger 
for listing, I now have concerns about swathes of 
information going about. I understand the 
minister’s reasoning, but will the information that 
was previously held by the courts now be 
duplicated in Disclosure Scotland? Is that an 
efficient way of dealing with the administration? 

Robert Brown: 

Even offences that sound the same can, in 
different circumstances, contain quite different 
situations. At the higher level, there will be pretty 
much a rubber-stamp operation. However, at the 
lower level, other considerations that will make a 

I do not think that that is how 
the process will work. In effect, information on 
convictions for the same offences as before will go 
in the same direction as before, from the court to 
the central barring unit. The central barring unit will 
then make decisions on barring, as it does in a 
whole series of situations. It will do so on the basis 
of many things, including any representations that 
may come from the people themselves.
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difference might come into it. It is not the case—as 
it would have been otherwise—that a particular 
sort of offence will get someone listed, full stop, 
end of story. An element of discretion will be 
allowed. This will not change the bureaucracy of 
the process other than by requiring the central 
barring unit to make decisions about the matter.

The Convener: I am taking that as an 
intervention.

Fiona Hyslop: Yes. Can I carry on? I have a 
further question on a technicality of the 
amendments. I understand the logic of referring to 
the relevance of an offence as opposed to whom 
the offence was against. The Executive’s 
amendments seem to be moving away from 
referring to offences against children and 
protected adults and refer instead to relevant 
offences. Does that not mean that the courts, 
rather than ministers, will have to interpret what a 
relevant offence is, although ministers will then 
have to take a discretionary view on whether 
something is automatically a barring issue?

Robert Brown: 

Amendment 100 agreed to.

It does not. In the general 
scheme, the central barring unit will receive 
information about all offences, but schedule 1 
offences, in particular, will form a sub-category. 
There will not be a requirement on the court to get 
involved in the bureaucracy of decision making in 
that regard. The courts will deal with the conviction 
and all of that at the beginning, but the central 
barring unit will have to make the decision about 
relevance.

Amendments 24 and 25 moved—[Robert 
Brown]—and agreed to.

Amendment 160 not moved.

Amendment 26 moved—[Robert Brown]—and 
agreed to.

Amendment 161 not moved.

Section 7, as amended, agreed to.

Section 8—Reference by certain other persons

The Convener: Group 3 is on minor, technical 
and miscellaneous amendments. Amendment 27, 
in the name of the minister, is grouped with 
amendments 28, 29, 34 to 36, 51, 56, 119, 120, 
72, 74, 86 and 94.

Robert Brown: 

I move amendment 27.

All 15 amendments in the group 
are technical in nature and I do not propose to go 
into the detail of them. If members want 
clarification on any point, I will be happy to explore 
that with them; otherwise, I simply leave it at that.

Amendment 27 agreed to.

Amendments 28 and 29 moved—[Robert 
Brown]—and agreed to.

The Convener: Group 4 is on regulatory bodies: 
referrals and information et cetera. Amendment 
30, in the name of the minister, is grouped with 
amendments 31, 37, 38, 92 and 97.

Robert Brown: 

I move amendment 30.

For the scheme to work 
effectively, regulators of the health professions 
should have the power to make referrals and be 
under a duty to provide ministers with relevant 
information when they are considering whether to 
list an individual. The bill, as introduced, referred 
to Scottish regulatory bodies such as the General 
Teaching Council for Scotland. These 
amendments extend the relevant provisions to UK-
wide health regulatory bodies such as the General 
Medical Council. They will ensure that the 
regulatory bodies for doctors and opticians in 
Scotland will have the same rights and 
responsibilities as the regulatory body for 
teachers.

The Convener: Those regulatory bodies did not 
have the opportunity at stage 1 to comment on the 
implications of their being included in the bill. I 
would be grateful if the minister would advise the 
committee what consultation there has been with 
the bodies. I also ask him to assure us that there 
are no conflicts between the requirements of 
amendment 30 and the regulatory bodies’ 
responsibilities and duties. Are the bodies already 
covered for the same purposes in the equivalent 
UK legislation?

Robert Brown: 

Amendment 30 agreed to.

That is the major point that I 
wanted to make. The bodies are UK bodies and 
were involved in the discussion of the 
Safeguarding Vulnerable Groups Act 2006, in 
which the issues were explored. We have 
probably not consulted the bodies concerned 
specifically on including them in the bill but, on the 
other hand, they are well aware of the position and 
would have been involved in discussions with UK 
officials and ministers on the equivalent English 
legislation. To that extent, their inclusion does not 
raise anything new for them in principle or in the 
practical details.

Amendment 31 moved—[Robert Brown]—and 
agreed to.

Section 8, as amended, agreed to.

After section 8

The Convener: Amendment 162, in the name of 
Fiona Hyslop, is in a group on its own.

Fiona Hyslop: Amendment 162 reflects general 
concern that the bill is focused on people in 
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regulated work although we know that the greatest 
risk to children comes from people whom they 
know. We have just passed amendment 30, which 
gives certain organisations the ability to refer to 
ministers information about people who they think 
are unsuitable to work with children. However, 
there is nothing in the bill that specifically says that 
councils, which will have information about people 
who have abused children in a domestic situation, 
have powers to refer such information directly to 
ministers.

At its last evidence-taking session, the 
committee raised that issue with representatives of 
COSLA and the Association of Directors of Social 
Work. We asked about the incidence of 
reoffending and what likelihood there is that, if 
somebody has abused a child who is in their care, 
they will go on to abuse a child subsequently. 
There was some reflection on the current route of 
referral for information, which tends to be through 
the police or Disclosure Scotland. It seems slightly 
anomalous that it is okay for the registrar of 
chiropractors to refer directly to ministers in 
connection with barring, listing and reference for 
employment but it is not okay for councils to refer 
to ministers even though they have information on 
the far wider and more pervasive concerns about 
people who have abused or are suspected of 
abusing children in domestic settings, which is the 
vast majority of cases.

I have lodged amendment 162 to address the 
reality of the risk. In a sense, it is a probing 
amendment to find out the minister’s response. It 
is necessary to determine a referral route for 
councils to ensure that people whom they know to 
have abused children are not in a position to 
escape referral. It might be that the bill is more 
about regulated work situations, statutory bodies 
and the professional organisations that have been 
added by amendment 30, but we need to find 
some way to recognise and bar the more 
pervasive abusers of children as and when 
necessary.

The route to barring is the issue. I suspect that 
there are many difficulties, such as civil liberties 
arguments about the right to appeal and the 
exchange of information that does not relate to a 
conviction. However, we need to explore the 
matter to ensure that our response in legislation is 
proportionate.

I move amendment 162.

Robert Brown: 

Amendment 162 would give councils a wide 
power to refer anyone to ministers. The central 

issue of the bill is regulated work, but a person 
would not need to do regulated work for the 
council or for anyone else to be referred under 
amendment 162. Its wide power contrasts with the 
balance that we have been trying to strike and 
takes a disproportionate approach to the problem.

I entirely understand where 
Fiona Hyslop is coming from and she is right to 
raise the issue, but there are a number of 
difficulties with amendment 162. I will explain the 
system in a minute.

The amendment is not necessary anyway, 
because the bill makes provision for councils to 
provide information when appropriate. If the 
council is the employer, it is under a duty to make 
a referral under section 3. It is reasonably obvious 
that that section applies if we are talking about 
people in a council’s workforce. In other cases, 
councils will be under a duty to give information in 
the same way as any other public bodies, under 
section 19, because, in any other case in which 
the council has concerns about an individual, they 
can inform the police, who are able to provide 
vetting information that they consider to be 
relevant. The council will not be in a situation that 
is any different from the sort of situation that 
anyone else is in. If it has relevant information 
about criminal activities, it is at liberty to inform the 
police. 

Many of the things that Fiona Hyslop touched 
on, which were to do with people who are known 
to have abused children in their care, would be 
known about by social workers or whoever and 
would have been the subject of children’s hearing 
references and so on in any case, so it is 
conceivable that such information would have 
ended up before the courts in that way. The point 
is that there are mechanisms for dealing with the 
issues that have been raised without having to 
include this significantly widening amendment in
the bill. That might lead to an element of gold 
plating and the need to send into the system an 
awful lot of information that in many instances will 
not add to the sum of human knowledge but will 
clog the system up with things that are not 
immediately relevant.

The Convener: Fiona, would you wind up the 
debate?

Fiona Hyslop: I am still concerned about this 
area. Concerns about the behaviour of people in 
regulated work would be referred into the system 
for access in some of the soft disclosures whereas 
information about people who are under suspicion 
of abuse which, again, is soft information, would 
not be accessed as part of the vetting and barring 
scheme, via Disclosure Scotland; only convictions 
would be. Obviously, if someone has committed 
abuse against a child and that has resulted in a 
conviction, we would expect that to be referred to 
the vetting and barring system automatically. 
However, the issue is to do with the soft 
information. Police are being used as a clearing 
mechanism in those circumstances. I would like to 
reflect on this further and discuss the matter again 
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with the minister so, in this instance, I will not 
press the amendment. 

Robert Brown: 

Amendment 162, by agreement, withdrawn. 

I am more than happy to have 
further discussions with Fiona Hyslop and other 
members of the committee on this matter, which is 
a complex one. I want to ensure that there is 
mutual understanding about what is intended and 
what will result from the bill. In passing, I should 
say that the police do not only have conviction 
information; they also have non-conviction 
information, which would end up on the register as 
well. However, subject to the scrutiny that we are 
talking about, there has to be more than just a 
suspicion. We will be dealing with reasonably solid 
information in that context. 

Section 9—Failure to refer: offence

The Convener: Group 6 is on failure to refer: 
time limit. Amendment 32, in the name of the 
minister, is in a group on its own. 

Robert Brown: 

Under the Protection of Children (Scotland) Act 
2003 and in this bill as it stands, there is no time 
limit for making a referral. I am grateful to the 
Faculty of Advocates for raising this issue in its 
evidence to the committee at stage 1. In my letter 
of 12 December to the committee, I undertook to 
consider this issue. That consideration resulted in 
the lodging of this amendment. 

Because an individual might be 
dismissed from one organisation but still be 
working for another, it is important that those 
individuals who harm children or protected adults 
at work are identified to the central barring unit 
quickly. By setting a time limit of three months for 
making a referral, we have struck a balance that 
ensures that we give organisations enough time to 
get a referral together without leaving it for an 
unduly long period of time. As you will recognise, 
there is a dilemma between, on the one hand, 
having a time limit that is meaningful and, on the 
other hand, having a time limit in place that people 
pass, which might be an incentive for people not to 
report things. 

I move amendment 32.

Amendment 32 agreed to.

Section 9, as amended, agreed to. 

Section 10—Consideration whether to list:
organisational referrals etc

The Convener:

14:00

Group 7 is on the opportunity 
for individuals to comment on information before 
consideration whether to list. Amendment 163, in 
the name of Lord James Douglas-Hamilton, is 
grouped with amendment 173.

Lord James Douglas-Hamilton: 

The Law Society takes the view that the 
individual should have an opportunity to comment 
on such information prior to being considered for 
listing. Even a consideration for listing on the basis 
of incorrect information might prevent an individual 
from obtaining regulated work, so care must be 
taken with regard to the possibility of unfairly 
prejudicing an applicant’s employment. I would be 
most grateful if the minister could look at that 
issue. Amendments 164 and 165 are merely 
consequential.

The effect of 
amendment 163 would be to provide for the 
individual to be allowed to make representations 
with regard to prescribed information. The reason 
for the amendment is that the Law Society is 
concerned that an individual can be referred and 
consequently considered for listing without having 
any recourse at that stage. The Law Society notes 
that although, under section 10(1), the central 
barring unit would have to satisfy itself that the 
information given in the referral has not been 
given for vexatious or frivolous purposes, the 
whole process might well be triggered by a referral 
that, although not vexatious or frivolous, is based 
on incorrect information.

I move amendment 163.

Fiona Hyslop: Could Lord James clarify what 
information he is seeking to give the individual the 
opportunity to comment on? Section 17(1)(a) says 
that an individual must be given the opportunity to 
make representations. What difference will the 
amendment make to the powers that are already 
in the bill in relation to all the information on which 
ministers intend to rely? In order to comment on 
the information, they must have access to it.

Lord James Douglas-Hamilton: It might be for 
the minister to reply before I do.

The Convener: Indeed.

Robert Brown: 

As Fiona Hyslop pointed out, provision is made 
at section 17 for exactly that purpose. It 
specifically provides that the individual must be 
given the opportunity to make representations 
about all the information that is to be used in 
deciding whether to list them or not. Details of how 
that will work will be spelled out in the procedural 
regulations under section 39(1), just as they are 
set out in regulations under the Protection of 
Children (Scotland) Act 2003.

I understand the motivation 
behind the amendments. The balance between 
the protection of children on the one hand and the 
protection of an individual’s rights and security in 
their employment on the other is a sensitive and 
difficult issue that lies at the heart of these 
arrangements.
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The amendments would not be particularly 
helpful. In effect, they would introduce a double 
determination with two opportunities for individuals 
to engage. Lord James’s point is perhaps that 
before people are even considered for listing, they 
should have an opportunity to make 
representation; a case could be made for that. 
However, it would delay consideration for listing, 
which would mean that organisations would not be 
notified during the first exchange with the 
individual and it would make the listing process 
very bureaucratic, without offering the individual 
any particular advantage.

The bill does not affect in any way employment 
law generally and the way in which employers are 
authorised to respond to information that comes 
into their possession, whether through the new bill 
or in some other way, that might affect an 
individual’s employment. The bill does not change 
any of that in any way, and I do not want to make 
any observations on the possible effects of the 
provisions; that is a matter for determination 
against a well-established employment law 
background.

The principle of giving people the opportunity to 
comment before information goes out to the 
organisation that employs them is not the proper 
one to employ in this case. Section 17 gives them 
the opportunity to make representations about 
listing. The consideration for listing position in 
between times is a precautionary one, which might 
have implications for employment that would have 
to be dealt with in that context.

I hope that Lord James will accept that the 
amendments would amount to a double bar and 
could prevent information about potentially 
dangerous individuals from going out to the 
organisations that should know about them at an 
early stage.

Lord James Douglas-Hamilton: I will not press 
amendment 163. When an individual is wrongly 
accused by somebody who may have an 
obsession and who acts in what can only be 
described as a vexatious manner, that is a 
sensitive issue. If dealing with that is always left 
until after listing has occurred, an innocent person 
could be unjustly accused and it could be believed 
publicly that there is no smoke without fire. The 
minister should reconsider that before stage 3, in
case any further protection of the innocent needs 
to be put in place.

Robert Brown: 

Amendment 163, by agreement, withdrawn.

I will make one small comment, 
but I do not want to hold up proceedings unduly. In 
response to what Lord James said, it is worth 
saying that—all being well—the individual should 
not be in that position, because the relevance of 
information that came in the first instance from a 
police source would have had a fairly rigorous 
police check, which should eliminate the 

information that Lord James describes. If 
information came from another source, a hearing 
by a regulatory body or a disciplinary hearing 
would probably have been held, so that would 
exclude the vast majority of the situations that 
Lord James describes. I am happy to talk to him if 
he wants to exchange a bit more detail with me on 
the matter.

Amendments 164 and 165 not moved.

Section 10 agreed to.

Section 11—Consideration whether to list: 
court referrals

Amendments 101 and 102 moved—[Robert 
Brown]—and agreed to.

Amendments 166 to 168 not moved.

Section 11, as amended, agreed to.

Section 12—Consideration whether to list: 
vetting information etc

Amendments 169 to 174 not moved.

The Convener: 

Amendment 175’s purpose is to ensure that, 
when considering the relevance of conviction 
information other than that which would lead to 
automatic listing, the central barring unit would not 
operate a simple tariff system but would consider
each conviction on its merits. The amendment was 
lodged because the pre-consultation document 
says that the processes for determining listing 
decisions could be rules based—for example, a 
rule could relate to schedule 1 offences—guidance 
based, whereby a scoring system would be used 
for offences and other variables; and judgment 
based.

Amendment 175, in my name, 
is in a group on its own. The group is on the 
relevance of listing information.

My concern is that using a scoring or tariff base 
may result in some people being barred 
inappropriately while others who should be barred 
are not barred. For example, in identical 
circumstances for the same offence, different 
police forces or officers might choose different 
approaches. They could simply caution someone, 
warn them about their behaviour, charge them 
with breach of the peace or charge them with a 
more serious offence, such as a public decency 
offence. If someone urinates up a close—it is not 
unknown for people to do that occasionally—they 
can be charged with anything from breach of the 
peace to a public decency offence. A public 
decency offence would attract a higher tariff in a 
scoring system than would either of the first two 
options that I described, but the person concerned 
would pose no more or less of a risk to vulnerable 
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adults whether they were charged with breach of 
the peace or a public decency offence.

Some offences have a fairly broad range from 
relatively minor to very serious. Some people 
might have convictions for offences that no longer 
exist, such as that of consensual sex between 
men who were under 21 or 18 before the relevant 
law was changed. Some people might have 
committed fairly serious offences but pled guilty to 
and been convicted of lesser charges. My 
amendment would ensure that, when considering 
non-schedule 1 convictions, the central barring 
unit acting on behalf of ministers took all those 
factors into account to ensure that only people 
who should be and need to be listed are listed.

I move amendment 175.

Fiona Hyslop: I have sympathy for amendment 
175, which relates a wee bit to amendments that I 
lodged on the criteria for listing and barring. The 
basis on which judgments will be made is a 
fundamental question. I support the general 
approach and spirit of amendment 175, because it 
is common sense that regard should be had to 
relevant circumstances. The committee said that it 
would have liked to see the subordinate legislation 
that will contain the detail on that key area, but our 
problem is the haste with which we must consider 
the bill. As the convener said, we have seen only 
policy guidance, which is perhaps unsatisfactory, 
so we discuss the issue with some discomfort at 
this stage.

Lord James Douglas-Hamilton: I hope that the 
minister will consider amendment 175 
sympathetically. The amendment is necessary to 
protect the innocent and will guard against the 
destruction of a person’s career through tittle-tattle 
or malicious allegations.

Robert Brown: 

In my letter of 12 December 2006 to the 
committee, I said that vetting information from the 
police is not any old tittle-tattle but has been 
through the 5x5x5 assessment process and is 
considered accurate. Vetting information from 
other sources, which will mainly be local 

authorities and regulatory bodies, will be 
prescribed under section 46(1)(d) and will be 
based on objective and verifiable facts.

I can be reasonably reassuring 
on the points that members made. Amendment 
175 is unnecessary, because ministers and—more 
important in this context—the people who act on 
behalf of ministers must always have regard to the 
details, circumstances and relevance of vetting 
information. The decision to list an individual will 
always be made by a panel and the decision to 
consider an individual for listing will be confirmed 
by agency staff, even if some data gathering and 
assessment is automated. Vetting information will 
never lead to consideration of a person for listing, 
let alone listing itself, without such an approach 
being sanctioned by an appropriate member of 
agency staff.

I understand where the convener is coming from 
in lodging amendment 175. The issue relates to 
what we said about automatic referral for 
consideration only when a schedule 1 offence has 
been committed. In that context, we are trying to 
take an approach that is more discretionary than 
one in which barring happens automatically 
because a particular crime is listed.

The issue must be consulted on as part of the 
follow-up to the bill’s implementation. Various 
options have been suggested about how the 
central barring unit might operate when it is called 
on to make decisions about barring. The issue will 
be closely discussed with the committee and 
stakeholders before a final decision is made. The 
options that are open are laid out in the 
Executive’s pre-consultation discussion paper on 
secondary legislation, which was considered at 
last week’s committee meeting. The Executive has 
not committed itself to one option and is keen to 
engage on the pros, cons, practicalities and 
implications for civil liberties and other matters of 
the options before a final decision is made.

Members should bear it in mind that, under 
section 12, ministers will have an overarching duty 
to be satisfied that the information
“indicates that it may be appropriate for the individual to be 
included in the children’s list”,

or the adults’ list. Therefore, there will be a 
framework beyond which it will not be possible to 
go. I have indicated some of the ways in which the 
system might operate in practice, but the approach 
will be worked out in the consultation that will take 
place after the bill has been passed. As I said, in 
any event ministers will have to consider the 
details, circumstances and relevance of 
information. That does not have to be stated in the 
bill; it is the policy intent and will be the reality, 
given how the bill is drafted. I am happy to 
continue to discuss the matter with you, convener, 
and I hope that you will not press amendment 175 
at this stage.

14:15
The Convener: Thank you for your comments. I 

remain concerned that there is potential for a 
point-scoring or tariff-based system to emerge 
from the consultation, which might disadvantage 
some people and allow others who present a real 
danger to avoid inclusion on a list. I welcome the 
opportunity to continue to discuss with the minister 
how the bill might contain, if necessary, an 
assurance that proper account will be taken of the 
circumstances, to protect the rights of individuals 
as well as the rights of children and vulnerable 
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adults. On that basis, I seek leave to withdraw 
amendment 175.

Amendment 175, by agreement, withdrawn.

Section 12 agreed to.

Section 13 agreed to.

Section 14—Automatic listing

Amendment 176 not moved.

Amendments 103 and 104 moved—[Robert 
Brown]—and agreed to.

Amendment 177 not moved.

The Convener: 

Amendments 178 and 198 are intended to 
address what I think is an anomaly in the bill. 
Section 25(3)(a) states that an application for 
removal from a list is competent only if

Group 9 is on the duration of a 
listing. Amendment 178, in my name, is grouped 
with amendment 198.

“the applicant has been listed for such period as may be 
prescribed”.

However, as far as I can see, there is no reference 
to ministers being able to prescribe such a period 
in the sections of the bill that deal with listing.
Amendment 178 attempts to correct that anomaly 
by requiring ministers to prescribe such a period,
although I recognise that the period may be 
indefinite.

Amendment 178 may not be correctly worded or 
perhaps it would not amend the correct part of the 
bill—it would amend section 14, “Automatic 
listing”. If that is the case, I would be happy to 
consider the matter further and perhaps lodge an 
alternative amendment at stage 3 to ensure that 
all persons who are listed would be covered.

There may be a case for saying that, in some 
cases, a person would automatically be removed 
from a list after the prescribed period, subject to 
the understanding that they would have to make a 
fresh application to become a scheme member, 
and that that application would be considered in 
the same way in which any other application would 
be, by the central barring unit. The person could 
then be relisted if it were deemed that they were 
still a risk. In other cases, the person could be 
listed for an indefinite period but allowed to apply 
for removal from the list after a specified period. 
That may be the preferred approach—I refer to the 
new subsection proposed by my amendment 178, 
which refers to
“the minimum time that must elapse before an application 
for removal from the list can be made”.

The point is that, if the removal of a person from a
list can be considered only after a prescribed 
period, that period and how it is defined must be 
indicated somewhere in the bill.

I would be grateful if the ministers considered
my amendments and lodged appropriate 
amendments at stage 3; alternatively, they could
discuss with me a more elegantly thought-out 
amendment that I could lodge at stage 3 to 
achieve my aims.

I move amendment 178.

Fiona Hyslop: 

Perhaps that reflects on the logic of the system. 
It seems to make sense that a person can apply to 
be removed from listing and that that decision will 
be made by the barring unit, which will reflect on 
all the information that it has. Obviously, if 
somebody wanted to start a job or to be in a 
position in which they would have access to 
children, they would have to reapply to the 
scheme anyway, so perhaps we need a system 
that would allow for an application to be made and 
for a person to be removed from a list at the same 
time. That would trigger reassessment of the case, 
although that would be difficult for ministers. The 
amendment wants to include in the bill a 
requirement on ministers to consider the duration 
of a listing. Perhaps the duration of a listing should 
be removed and we should rely on a new 
application being made—which could be made at 
the same time as an application for removal from 
listing—to trigger reassessment.

I have some sympathy with what 
the convener has proposed. I am concerned about 
the duration of listings, but a deeper issue is 
involved. If somebody has committed offences 
against children or there is suspicion about their 
behaviour with children, is that behaviour 
automatically removed over time? That comes 
down to policy issues. Once a person has 
committed a crime against a child, the likelihood is 
that they will do so again. I am concerned about 
listings having a duration at all.

Robert Brown: 

“period as may be prescribed”.

The convener has raised an 
interesting issue. I would like to take a little time to 
consider the relationship between the sections. As 
he rightly said, his amendment 178 refers to 
section 14, although section 25, “Application for 
removal from list”, refers to a

The central policy intention behind the scheme is 
to keep unsuitable individuals out of regulated 
work for as long as they remain unsuitable. As 
Fiona Hyslop mentioned, that will be for life for 
many individuals. However, the scheme is about 
risk management rather than criminal justice 
sanctions, so it will not involve exactly the same 
considerations as the courts carry out—it is a 
slightly different ball game. It is therefore not 
appropriate to set what we might call a sentence 
for listing at the time of the initial listing.

However, I would like to consider the issue 
again, as I am not entirely satisfied that section 25 
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is phrased correctly. We will consider how the 
section fits together. Listed individuals must be 
able to apply for removal from the list if they 
consider that their circumstances have changed. 
One problem with amendment 178 is that it 
suggests that an individual’s circumstances will 
change within a certain time, which is not really 
what is intended. It is important that listing does 
not end until an individual is no longer unsuitable 
to carry out regulated work—it should not end 
because of a predetermined arbitrary time period. 
We have got the balance right on that, although an 
issue has been raised on which I am not entirely 
sure that we have the balance right. I would 
therefore like to consider the matter again, in 
consultation with officials and the convener.

The Convener: 

To respond to Fiona Hyslop, the sort of situation 
that I envisage is, for example, one in which a 
person who, when relatively young, is convicted of 
supplying alcohol to children—to use an example 
from the policy documents—and deemed to be 
unsuitable to work with children, but who would 
not be barred if they applied 10 or 15 years later 
and had no further blemish on their record, 
because of the time lapse and the fact that they 
had no further convictions or no further concerns 
had been raised about them. My concern is that a 
period of time may not be set within which a listing 
is to be reconsidered, but that, for some people, 
there may be no change of circumstance other 
than that a period of time has elapsed. We should 
ensure that people are not barred for life as a 
result of actions that they would not have been 
barred for had they applied to the scheme at a 
later stage in their life. That is the policy intention 
behind amendment 178.

I thank the minister for his 
reassuring words and I am happy to discuss the 
matter further with him.

I am happy to discuss further with the minister 
how we can reach some logic in the process, so 
that it makes sense for everyone involved. I 
therefore seek leave to withdraw my amendment. 

Amendment 178, by agreement, withdrawn.

Amendment 179 not moved.

Amendment 105 moved—[Robert Brown]—and 
agreed to.

The Convener: We come to group 10. 
Amendment 180, in the name of Fiona Hyslop, is 
grouped with amendments 182 and 184.

Fiona Hyslop: 

The issue is again about the process of 
developing and implementing the bill. It is about 
commencement and ensuring that a wide 
consultation takes place on the criteria for listing. I 
suspect that the minister would consult with the 
many and varied individuals who should have an 
input into the factors that are likely to be a 
predictor. Much of the system will refer to what 
has happened, but the key issue for employers 
and others is to assess what is likely to happen, 
which in many ways will put them in an invidious 
situation. Listing could have life-changing 
implications for many individuals, so it is essential 
that the criteria are correct. The criteria also need 
to be correct for the sake of the children who might 
be exposed to those individuals.

Amendments 180, 182 and 184 
seek to develop a defined process for the 
consultation on the criteria for listing. From the 
debates on the earlier amendments, it is clear that 
the criteria for listing are absolutely key. The 
relevant offences or information could range from 
the sort of offences to which the convener 

referred—those that an individual commits when 
they are young—right through to harsh offences 
against children. Those who will use the lists need 
reassurance that the criteria that will be developed 
will be consulted on and that the order to specify 
the criteria will be in place before either the 
children’s or adults’ list is operational.

I hope that the minister will find acceptable what 
I have suggested in amendment 180, which 
proposes the inclusion in the bill of provisions that 
stipulate that the process by which the criteria will 
be specified must involve consultation and that the 
criteria must be available before the lists are 
implemented. It is necessary to have that written 
into the bill because the subordinate legislation is 
not ready and the other information is not available 
to us. Amendment 180 is procedural.

If the minister could provide a timetable for 
commencement of the bill, that would give us an 
idea of when consultations on the criteria could 
take place. It is important that we have confidence 
in the system. Amendment 180 is about building 
confidence in the system and ensuring that the 
criteria for listing are widely consulted on, and are 
specified, before the lists become operational.

I move amendment 180.

The Convener: As no other members wish to 
comment on the group, I ask the minister to 
respond.

Robert Brown: 

The second element of amendment 180, which 
seeks to provide that an order about the criteria for 
automatic listing must be made before the lists are 

The first element of amendment 
180 concerns a duty to consult. I am very happy to 
assure the committee that before using the order-
making power to specify criteria for automatic 
listing or automatic referral for listing, the 
Executive will consult widely with stakeholders. 
Given that any such order would be subject to the 
maximum parliamentary scrutiny through the 
affirmative procedure, the proposed provision is 
not necessary.
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operational, could be dangerous for the 
implementation of the scheme. That might be 
overstating matters a little, but what amendment 
180 proposes could certainly be problematic.

I had hoped that Fiona Hyslop’s concerns might 
have been assuaged following our discussions of 
the amendments on court referrals and automatic 
listing or automatic referral for listing, whereby no 
automatic listing will be provided for in the bill. 
What remains is the power in section 14 to provide 
for automatic listing in future, if that is deemed to 
be appropriate. To impose a requirement that an 
order specifying the criteria must be made before 
the lists are operational, as amendment 180 seeks 
to do, could delay the implementation of the lists. 
That applies not just to any automatic listings that 
we specify in future, but to those non-automatic 
listings that will be made following a full 
determination in which the individual will be able to 
defend themselves. That is an unintended 
consequence of amendment 180.

Amendments 182 and 184 probably do not 
provide what was wanted. They would mean that 
when someone was being considered for listing as 
a result of a referral from an employer, the central 
barring unit would need to have regard to the 
criteria for automatic listing. Under sections 15 and 
16, the test as to whether someone should be 
listed is whether the central barring unit is satisfied 
that the individual is unsuitable to work with 
children or protected adults. Automatic listing 
criteria, on the other hand, specify the 
circumstances in which an individual is to be listed 
automatically because it is thought that the nature 
and seriousness of what the individual has done—
murdered a child, for example—means that a 
determination process is not necessary before 
listing. Automatic listing criteria are not relevant to 
consideration for listing under sections 15 and 16. 
Amendments 182 and 184 may have arisen out of 
confusion between automatic listing and 
consideration for listing, which are different 
concepts.

I hope that Fiona Hyslop would accept that the 
second part of amendment 180 goes off in the 
wrong direction and that the part of it that deals 
with consultation—which I agree is necessary—
does not need to be included in the bill because 
the Executive has already given repeated 
assurances on the subject. In any event, there is 
the stop-gap of the affirmative procedure 
arrangements. Against that background, I hope 
that Fiona Hyslop is prepared to withdraw 
amendment 180, although I understand her 
reasons for lodging it.

Fiona Hyslop: I thank the minister for his 
comments. It is helpful to explore the issue and to 
have on record his commitment that there will be 
wider consultation on the criteria.

Robert Brown: I am sorry—you also asked me 
about the timescale. As I have said before in other 
contexts, we hope to consult on the content of the 
regulations over the summer and to have a draft 
version available at some time in the autumn. That 
is not a specific timescale to which we are tied. If 
the process takes longer, it takes longer.

Fiona Hyslop: 

Amendment 180, by agreement, withdrawn.

I thank the minister for both sets 
of comments. In a sense, automatic listing is the 
easy option. The difficulty arises with 
consideration for listing, which is where the criteria 
come in. That is why the content of the order will 
be so important. Any future committee of the 
Parliament that considers the order will have to 
reflect on the consultation process. I take on board 
the minister’s points about amendments 182 and 
184, so I do not intend to move them.

Amendment 106 moved—[Robert Brown]—and 
agreed to.

Section 14, as amended, agreed to.

Section 15—Inclusion in children’s list after 
consideration

Amendments181 to 183 not moved.

Section 15 agreed to.

Section 16—Inclusion in adults’ list after 
consideration

Amendments184 and 185 not moved.

Section 16 agreed to.

Section 17—Information relevant to listing 
decisions

Amendment 186 not moved.

14:30
The Convener: Group 11 is on findings of fact 

in relation to information relevant to listing 
decisions. Amendment 107, in the name of the 
minister, is grouped with amendments 187, 188 
and 33. There is information in the groupings list 
about pre-emptions in the group.

Robert Brown: 

Amendment 107 expands the scope to include 
any finding of fact made in legal proceedings, 
whether they be civil or criminal. For example, that
would include a finding of fact by an employment 
tribunal when a nursery nurse has been dismissed 
for assaulting or neglecting a child.

Executive amendments 107 and 
33 expand the scope of so-called “relevant 
findings of fact”, which cannot be challenged by an 
individual under consideration for listing.

Amendment 33 brings in findings of fact arrived 
at by the health professions regulatory bodies, 
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such as the General Medical Council. Those 
amendments are necessary because the central 
barring unit does not have the expertise to unpick 
the findings of those bodies, nor is it the 
appropriate forum for an unhappy individual to 
contest such findings.

Amendments 187 and 188, lodged by Lord 
James Douglas-Hamilton, have the opposite effect 
to the amendments that I have just explained. 
Amendments 187 and 188 are problematic for the 
same reasons that amendments 107 and 33 are 
necessary. Amendments 187 and 188 would
greatly increase the burden on the central 
registered body and require it to second-guess the 
findings of fact of other bodies, which are arguably 
better placed to come to a view on those matters.
If an individual is unhappy with a finding of fact, it
should be contested through the relevant appeal 
mechanisms provided for the body that came to 
that conclusion. I hope that Lord James Douglas-
Hamilton will accept that that is the rationale 
behind both having the bar on the CBU examining 
those matters again in that context and behind our
amendments that expand the scope to the other 
regulatory and court bodies. I hope that against 
that background he will be prepared not to move 
the amendments.

I move amendment 107.

Lord James Douglas-Hamilton: 

I will explain the Law Society of Scotland’s 
reasoning. It was concerned that, under section 
17(4), an individual would not be in a position to 
make representations that a relevant finding of fact 
was wrongly made. Such findings, whether made 
in a relevant inquiry report by the General 
Teaching Council for Scotland, the Scottish 
Commission for the Regulation of Care, the 
Scottish Social Services Council—or any other 
person or circumstance specified by order made 
by ministers—may well be regarded as findings, 
but frankly could not be regarded as findings of 
fact equivalent to the findings of a court.

I thank the 
minister for his speech, which is almost a 
response before the argument has been put.

The minister explained in his opening speech 
that having evidence from other regulatory and 
court bodies is absolutely necessary. Amendment 
187 was a probing amendment, and in view of 
what the minister said, I will not press it.

Ms Rosemary Byrne (South of Scotland) 
(Sol): I seek clarification. What is the position if 
there are legal proceedings and someone is not 
convicted?

Robert Brown: 

Let me turn more generally to Lord James’s 
observations, and I am grateful to him for his 
approach. It is worth emphasising that the 
tribunals, which will make findings of fact, will go 
into the issues substantially. If someone is not 
satisfied with the findings, there are core 
procedures, as Lord James knows, under which 
they can challenge the findings in a more 
adequate way than the central barring unit is set 
up for. Against that background, one can readily 
see how it would not be in the public interest to 
have a long-drawn-out exchange at the central 
barring unit about the accuracy of something that 
a more appropriate body had already explored in 
depth.

If someone was not convicted, it 
would not be a finding of fact—that is the first 
relevant point. In the Ian Huntley situation, for 
example, soft information might still be on the 
vetting list and would fall to be dealt with under the 

usual criteria. However, it would not be relied on 
as a finding of fact for the purpose that we are 
discussing.

Although I understand the concerns, there has 
to be an element of finality, bearing it in mind that 
a professional body may strike off the person and 
debar them from employment. Before such 
substantial consequences, individuals will be able 
to pursue remedies if they are dissatisfied. It would 
not be helpful for the accuracy of the information 
to be examined again by a body that is not set up 
as a tribunal.

The Convener: 

Amendment 107 agreed to.

As Lord James has indicated 
that he does not intend to move his amendments, I 
will not complicate matters by going into the pre-
emptions.

Amendment 188 not moved.

Amendment 33 moved—[Robert Brown]—and 
agreed to.

Section 17, as amended, agreed to.

Section 18—Police information etc

Amendments 34 and 35 moved—[Robert 
Brown]—and agreed to.

Section 18, as amended, agreed to.

Section 19—Information held by public bodies 
etc

Amendments 36 to 38 moved—[Robert 
Brown]—and agreed to.

Section 19, as amended, agreed to.

Section 20—Information held by regulated 
work providers

The Convener: The next group is on guidance 
on information held by regulated work providers 
Amendment 189, in the name of Dr Elaine Murray, 
is the only amendment in the group.
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Dr Elaine Murray (Dumfries) (Lab): 

It was pointed out to us that some small 
voluntary organisations hold only rudimentary 
information, if any, about people, particularly those 
who no longer work for them. It appears that such 
organisations would commit an offence if they did 
not have information, so I would like some 
clarification from the minister. What type of 
information is expected to be held, and what would 
the status of such organisations be if they did not 
hold much information, particularly on previous 
employees?

I lodged 
amendment 189 after Ken Macintosh and I had a 
discussion with the Scottish Council for Voluntary 
Organisations, following concerns that 
organisations raised with it about information that 
they will be required to provide and about what 
would constitute a reasonable excuse for not
holding or providing information.

I move amendment 189.

Mr Kenneth Macintosh (Eastwood) (Lab): I
echo Elaine Murray’s comments. The procedures 
that have been designed for the statutory sector 
have been welcomed as providing no difficulty, but 
they have created disproportionate anxiety among 
the smaller voluntary groups to which Elaine 
Murray referred, which tend to meet in people’s 
front rooms and hold few records, if any. Those 
groups are looking for guidance on what 
information they should hold on to. They want 
some reassurance from the minister about the 
records that they need to keep to avoid criminal 
prosecution.

Fiona Hyslop: Again, we need to strike the right 
balance in the bill. We must ensure that small 
organisations can continue to make a successful 
contribution by working with children and providing 
activities, but we must also recognise that we 
need to have a fairly robust system in place. 
Referring to guidance—and the publishing by the 
minister of guidance—is the key to resolving the 
issue.

Robert Brown: 

“Ministers may require a person … to provide them with 
any information held by the person which Ministers think 
might be relevant”.

As I have said a number of 
times during our discussions on the bill, I am 
sympathetic to the position of smaller 
organisations. However, section 20 does not 
require organisations to keep any particular 
information. It states:

If people do not hold information, they cannot 
provide it, so they cannot be in trouble or be guilty 
of an offence. That is the first reason why 
amendment 189 is not relevant. It is based on a 
misunderstanding of what section 20 is intended to 
do. A careful reading of section 20 bears out that it 
does not say what Elaine Murray and Kenneth 
Macintosh think it says.

In any event, what would be a reasonable 
excuse as a defence against a criminal charge is 
probably best left to the courts to determine, 
according to the facts and circumstances of the 
case. It is not a matter for guidance from the 
Scottish Executive.

I make it clear that there is no implicit duty on 
organisations to hold information that they would 
not otherwise retain. The sanction is for 
organisations that have information but which fail 
to cough it up when required to do so.

There is a broader point on guidance. A later 
amendment seeks to remove a power to provide 
guidance on an aspect of the bill. If the committee 
is sympathetic to our approach, we will return to 
the matter at stage 3, with an amendment that 
contains a general power to provide guidance on a 
number of aspects of the organisation of the 
scheme. Strictly speaking, that is not necessary, 
because we can give guidance without there being 
a statutory requirement to do so. However, given 
the importance of guidance in many people’s 
minds, particularly in smaller organisations, that 
will probably be a useful indicator.

I ask Elaine Murray not to press amendment 
189, which proposes the production of guidance 
on a relatively limited aspect of the bill. We will 
lodge a stage 3 amendment about more general 
guidance on how the scheme will operate. It has
always been our desire and intention to do that in 
any event. It might give people a degree of 
reassurance if the matter is included in the bill.

Against that background, I hope that Elaine 
Murray will withdraw amendment 189 which, for 
the various reasons that I gave, does not hit the 
nail on the head, understandable though it is.

Dr Murray: 

Amendment 189, by agreement, withdrawn.

I am pleased to hear the minister’s 
reassurance on guidance. The committee has 
discussed on several occasions the need for 
guidance to prevent—among other things—
organisations becoming risk averse, 
overregulating themselves or carrying out 
continual checking, which would increase the 
amount of bureaucracy. I am reassured by the 
minister’s comment that the Executive will provide 
general guidance on a number of issues.

Section 20 agreed to.

Section 21—Appeals against inclusion in 
children’s list

Amendments 190 to 193 not moved.

Section 21 agreed to.
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Section 22—Appeals against inclusion in 
adults’ list

Amendment 194 not moved.

Section 22 agreed to.

Section 23—Further appeals against inclusion 
in either list

Amendment 195 not moved.

Section 23 agreed to.

Section 24—Appeals against listing: 
supplementary

Amendments 196 and 197 not moved.

Section 24 agreed to.

14:45

Section 25—Application for removal from list

The Convener: Group 13 is on removal from 
list: applications and appeals. Amendment 108, in 
the name of the minister, is grouped with 
amendments 109, 110, 39, 111 to 115, 40, 116 
and 117. Again, some issues arise with 
presumptions—I am sorry, I should have said pre-
emptions. It is going to be a long day.

Robert Brown: 

The amendments make changes to the way in 
which applications for removal from the list and 
related appeals work. First, amendments 108, 110 
to 115 and 117 aim to streamline the application 
for removal process by requiring applications to 
go, in the first instance, to ministers rather than a 
sheriff. That issue was raised by the Faculty of 
Advocates and, in my letter to the committee of 12 
December, I rejected it. However, having had 
another look at the matter, I see considerable 
merit in making the change, as it will enable 
ministers to screen out obvious cases and should 
reduce the number of appeals that end up in the 
court system. In turn, that will reduce costs for the 
Scottish Court Service and make application for 
removal more accessible for individuals. 

I thought that we were doing 
quite well, all things considered, convener.

It also seems logical that ministers, who will 
make the original decision that an individual is 
unsuitable, should also decide whether they are 
no longer unsuitable, at least in the first instance. 
Where ministers reject an application for removal 
from the list, the individual will have a right of 
appeal to a sheriff, then to a sheriff principal and, 
finally, to the Court of Session. The change to 
applications being heard at first instance by 
ministers will not, in any way, reduce the rights of 
listed individuals to apply for removal from the 
lists; it will just put the process into a slightly more
workable context.

Secondly, amendment 109 allows for greater 
flexibility in the way that minimum times for making 
an application for removal from the list are 
prescribed in regulations. That means that the 
time limit can be set by reference to the event that 
triggers listing rather than listing itself. For 
example, that could enable individuals who were 
listed because of an event that took place some 
time in the past to apply for removal earlier than 
individuals who were listed because of a recent 
event.

Thirdly, amendment 39 clarifies that, where an 
individual is included on both lists, an application 
for removal from one list will not prejudice the 
opportunity to apply for removal from the other. I 
suppose that that situation will be rare, but it is not 
impossible to imagine the circumstances in which 
an individual is successful in applying to be 
removed from one list but not from the other.

Fourthly, amendment 40 restricts to points of law 
appeals that are made to the Court of Session on 
applications for removal from a list. That brings 
appeals on applications for removal into line with 
appeals against inclusion on a list in the first place, 
and with appeal arrangements more generally. Of 
course, in appeals before a sheriff or a sheriff 
principal, all issues of fact and law can be re-
considered by the court.

Finally, amendment 116 brings appeals against 
applications for removal into line with appeals 
against listing by enabling court proceedings to 
take place in private, if the court thinks that that is 
appropriate. In some cases, a public hearing may 
deter an individual from making an appeal. 
Amendment 116 allows the courts to deal with that 
situation in an appropriate manner. 

I hope that the committee agrees that the 
amendments in the group respond to a number of 
concerns that were raised, make the appeal 
procedure more sensible and logical, and provide 
a more coherent system for dealing with the 
situation.

I move amendment 108.

Fiona Hyslop: I seek clarification. I take it that 
the amendments put removal from the list on the 
same footing as application in the first place, in 
that sheriffs and the Court of Session will, in many 
ways, act as the court of appeal against either 
barring in the first place or later removal. I take it 
that that is the basis and logic for the 
amendments.

Robert Brown: Yes.

The Convener: I welcome the amendments. I 
was minded to lodge amendments on the issue. I 
am pleased that the minister got his in first. It 
seems eminently sensible that the first port of call 
for someone who seeks to be removed from a list 
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should be the ministers, who put the person on the 
list in the first place. It is also eminently sensible 
that the right of appeal to the sheriff should 
remain. The amendments are sensible—they 
balance the bill in terms of the rights of individuals, 
and continue to protect children and vulnerable 
people.

Robert Brown: Apart from observing that I have 
a bigger team than you have, convener, in terms 
of lodging my amendments first, I have nothing 
further to say. I am grateful to the committee for its 
interest in the amendments.

The Convener: 

Amendment 108 agreed to.

The minister is correct: my team 
is a team of one. 

Amendment 199 not moved.

Amendment 109 moved—[Robert Brown]—and 
agreed to.

Amendment 198 not moved.

Amendments 110, 39 and 111 moved—[Robert 
Brown]—and agreed to.

Section 25, as amended, agreed to.

After section 25

Robert Brown: Convener, have you dealt with 
section 24? I think that it may have been missed 
out.

The Convener: The clerk confirms that I have. It 
was agreed to before the previous group of 
amendments was debated.

Robert Brown: 

Amendment 112 moved—[Robert Brown]—and 
agreed to.

My script is different.

Section 26—Determination of application for 
removal from list

Amendments 113 and 114 moved—[Robert 
Brown]—and agreed to.

Amendments 200 to 202 not moved.

Amendments 115 and 40 moved—[Robert 
Brown]—and agreed to.

Amendment 203 not moved.

Amendment 116 moved—[Robert Brown]—and 
agreed to.

Section 26, as amended, agreed to.

Section 27—Late representations

Amendment 204 not moved.

Section 27 agreed to.

Section 28—Removal from list

Amendment 117 moved—[Robert Brown]—and 
agreed to.

Section 28, as amended, agreed to.

Section 29—Notice of listing etc

Amendments 205 to 209 not moved.

The Convener: Group 14 is on power to publish 
guidance about individuals under consideration for 
listing. Amendment 41, in the name of the 
minister, is the only amendment in the group.

Robert Brown: 

I move amendment 41.

Amendment 41 removes the 
power for ministers to issue statutory guidance 
that is aimed at organisations that have 
employees who have been placed under 
consideration for listing. As I said with reference to 
an earlier amendment, we are committed to 
ensuring that extensive advice and guidance are 
developed to assist all our stakeholders to gain 
maximum benefit from the new scheme. There is 
no need for a specific provision in section 29 
referring to potential guidance on that section 
alone. As I have indicated, we intend at stage 3 to 
lodge an amendment to provide for a general 
power to issue guidance under the bill. Against 
that background, I trust that the committee will 
agree to amendment 41.

Amendment 41 agreed to.

Amendments 210 to 212 not moved.

The Convener: Group 15 is on notice of listing 
etc. Amendment 42, in the name of the minister, is 
grouped with amendment 227.

Robert Brown: 

The provision that amendment 227 would 
introduce would be a major departure from the 
intended operation of the scheme and would raise 
a number of serious issues. Throughout the 
evidence taking, we have all—not least the 
committee—been keen to focus on proportionality 
and keeping costs down. Amendment 227 would 
take the scheme in another direction—it would 

Regulatory bodies have an 
important role to play in ensuring that vulnerable 
groups are not placed at risk of harm by the 
professionals who provide services to them. 
Amendment 42 allows the Scottish ministers to 
provide relevant regulatory bodies with information 
on decisions relating to listing to assist them 
effectively to regulate their workforce. That will 
apply when it has and has not been decided to list 
an individual. The amendment will ensure that 
when an individual has been removed from a list, 
ministers will have to notify them and any relevant 
regulatory body where it would be appropriate to 
do so.
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make it more ambitious and increase costs. We 
need to remember that the bill is about protecting 
vulnerable groups from unsuitable individuals 
working with them. It will do no more or less than 
that.

It is not a good idea that organisations should be 
notified of what is, by definition, irrelevant 
information that ministers or their agency have 
already considered and have decided does not 
merit placing the individual under consideration for 
listing. Organisations would be notified of the 
existence of the information without the consent of 
the individual. It may be that general consent will 
be given at the beginning, but we have always 
taken the approach—as has the committee—that 
there has to be proportionality in relation to the 
consent that is given and the information that is 
provided. Amendment 227 would take us a long 
way from the position in which generalised 
consent is given at the beginning.

Amendment 227 raises much wider issues than 
the protection of vulnerable groups. Notification of 
a road traffic offence is likely to be much more 
pertinent to a coach driver, who might have 
nothing to do with vulnerable groups, than to a 
teacher. If we are going to make statutory 
provision for the notification of new vetting 
information to employers without consent, there is 
a bigger debate to be had that goes far beyond the 
scope of the bill.

Against that background, I hope that Elaine 
Murray will not move amendment 227, which 
would make a big difference to the cost of the 
scheme and the extent of unhelpful and non-
advancing information that would be given to 
organisations and individuals. It would not be a 
good way to operate the scheme and it would go 
against the proportionality that we are looking for. I 
know where the desire for the proposal is coming 
from, but one has to distinguish between the more 
serious cases—at the front of the queue, as it 
were—where there is information that leads the 
central barring unit to consider barring people and 
cases where the information is below that level, 
because it is not serious and ought not to go to 
employers, voluntary organisations and others.

I move amendment 42.

Dr Murray: Amendment 227 is a consequence 
of discussions that I had with the SCVO, which 
reported that some of its organisations had 
expressed the fear that unless they were told of 
new vetting information, they would be inclined to 
continue carrying out repeat checks to see 
whether there was anything that they ought to 
know about. It was keen that organisations should 
carry out only one full check in the lifetime of the 
individual’s scheme membership, without having 
to fear that they were missing out on information 
that might change individuals’ suitability for posts. 

However, I accept the minister’s point that if 
somebody has a conviction for speeding, which is
totally irrelevant to the job that they do with 
children and young people, it would be 
inappropriate for that information to be shared with 
either the statutory sector or a voluntary 
organisation. Therefore, I will not move 
amendment 227.

Mr Macintosh: 

I appreciate what Elaine Murray said about the 
SCVO and voluntary organisations. The bill has 
created anxiety and an expectation among some 
organisations that they will be expected or obliged 
to constantly recheck their volunteers or
employees to ensure that their information is 
thoroughly up to date.

Organisations have welcomed 
the fact that the bill will give them access to vetting 
information, as well as let them know whether an 
individual is barred. Notwithstanding the example 
of irrelevant information, there is a logic that, just 
as particular information might be of relevance to 
an organisation when it is hiring an individual, new 
vetting information might be of relevance when it is 
deciding on the suitability of an employee or 
volunteer for a particular post, even though the 
information does not trigger an automatic bar.

I appreciate that it is a sensitive issue and that 
there must be a balance between the potentially 
excessive circulation of unnecessary information, 
as the minister suggested, and the rights of an 
individual to consent in the first place. We also 
need to consider the organisation’s right to 
information to help it to decide on the suitability of 
a candidate for a post. 

Given the minister’s earlier comments, can he 
offer reassurance to voluntary organisations—and 
to statutory organisations, for that matter—that 
they will not be expected constantly to update their 
records and the vetting information that they hold 
on volunteers?

15:00
Fiona Hyslop: 

We have to make a judgment about who is best 
placed to protect children and how to do it. As 
everyone agrees, we need to be constantly 
vigilant. It is not just about barring or not barring 

I have some sympathy with 
amendment 227. It asks the question, how do we 
ensure that the bill is meaningful and makes a 
difference? It also makes us reflect that whether 
someone is barred or not is no guarantee or 
predictor of future behaviour. Indeed, just as one 
of the merits of the scheme is that it will provide a 
system to continuously update information, 
whether someone is barred or not—as distinct 
from the existing system—that is also one of the 
problems. That is where the thinking behind 
amendment 227 comes from.
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people; organisations want there to be constant 
vigilance. That is one argument for amendment 
227.

A second argument is that if the proposed 
system is to make a difference and avoid the need 
for repeat applications, we must have 
reassurances that the scheme will work in 
practice. Practical walk-throughs of scenarios 
should alert ministers to some of the potential 
pitfalls if organisations are not satisfied when they 
realise that new information exists but they do not 
get it automatically. The easiest behavioural 
response to that is to say, “If in doubt, apply for 
another check.” We have to guard against that. 
There is serious merit in amendment 227, both in 
principle and in practice, and I will be disappointed 
if Elaine Murray does not press it. I will be 
interested to hear the minister’s response to our 
points.

Robert Brown: 

Ken Macintosh made the correct point that there 
is an anomaly between the approach to 
information when hiring someone and the 
approach to information that might be available 
later on. It is logical that people should take an 
approach to hiring somebody that is different from 
their decision to keep them in the job later. In fact, 
they are probably legally obliged to take a different 
approach to people whom they hire and people 
who are assessed for continued employment, as it 
were. That is a valid distinction to make. We have 
to ask ourselves what organisations could do with 
the information anyway—if it is not sufficient to 
lead the central barring unit to list people, then it 
must be questionable whether there would be any 
circumstances in which the information would give 
organisations the right to remove people from their 
employment or to take actions to change the terms 

of their employment. We do not need to get into all 
of that.

A number of valid and 
appropriate points have been made in this debate. 
As in many other areas, the issue is not black and 
white. We must consider issues of balance, 
proportionality and effect. As a general 
observation, I do not believe that under the current 
scheme organisations routinely go in for repeat 
checks. Perhaps they do that when they have their 
five-yearly examination of their leaders or 
whatever, but they do not go in for repeat checks. I 
cannot understand the argument that, under the 
proposed new scheme—which, after all, will give 
more information to people and will make available 
to organisations continuously updated 
information—there will be pressure to go for 
repeated update checks. I cannot see any reason 
or logic for that, and there is nothing in what 
ministers or other bodies have said to suggest that 
that is a sensible direction of travel. Individual 
organisations will get information about barring on 
a constantly updated basis. That is our major 
reassurance about the new scheme.

The reality is that the system provides for 
constant updating. Reassurance is provided by the 
continuous barring situation. The further 
information issue needs to be considered against 
the background that, as Fiona Hyslop rightly said, 
organisations should be looking at their general 
arrangements. As she also rightly pointed out, 
barring—or, rather, lack of barring—does not 
provide an absolute guarantee. People still need 
to have good employment practices, as the 
committee has heard throughout the passage of 
the bill.

It was suggested that we need to consider new 
vetting information in different scenarios. As the 
consultation goes forward, there will be plenty of 
opportunity to consider that in consultation with the 
sector, which will be able to highlight concerns. I 
imagine that officials will work through different 
scenarios as they develop practical arrangements 
for implementing the scheme.

To return to my original point, the committee and 
the sector—especially the voluntary sector—have 
been keen to ensure that we have a proportionate 
and cost-effective scheme. I have not heard cries 
from organisations that they need Elaine Murray’s 
proposed system, which would cost more, involve 
voluntary and statutory sector organisations 
receiving more bureaucratic information, and add 
a lot of information into the system. We need to 
consider issues of consent, whether the individual
concerned works for the same employer—if they 
change employer, information could be sent to the 
wrong people—and whether organisations want all 
this additional information. I accept that a balance 
needs to be struck, so I do not want to overstate 
the issue, but our strong, considered view is that 
amendment 227 would place a significant and 
undesirable bureaucratic burden on the sector. I 
hope that the committee will agree to amendment 
42 and reject amendment 227.

I appreciate Elaine Murray’s initial instinct, but 
we have explained the background. We have also 
given an element of reassurance about how the 
scheme will work in practice. We know as a matter 
of fact how the scheme works at the moment and 
whether people go for repeat disclosures. The 
sector can also take a fairly significant degree of 
reassurance from this afternoon’s debate. It is 
useful that the issue has been raised in the form of 
amendment 227, but I strongly ask the committee 
not to agree to it, because it would place 
considerable burdens on the sector that we would 
be better off without.

Amendment 42 agreed to.

Section 29, as amended, agreed to.
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Section 30—Relevant inquiries

The Convener: 

“an inquiry held … by Ministers”

Amendment 213, in my name, 
is grouped with amendment 214. In essence, 
these are probing amendments to clarify what is 
meant by

and
“an inquiry held … by the Scottish Parliament”.

Section 30 needs to be considered in line with 
section 17(5)(b), which defines that
“A ‘relevant finding of fact’ is a finding of fact …made in a 
relevant inquiry report”.

It is important to bear in mind that, under section 
17, it is not possible to challenge or to make 
representations that a relevant finding of fact in a 
relevant inquiry report was wrongly made. My 
amendments seek to clarify what is meant by 
inquiries made by ministers and by the Scottish 
Parliament.

I believe that findings of fact need to have some 
degree of quality assurance to ensure that they 
have been established. Some form of 
determination of the burden of proof is needed. In 
determining whether to list a person, it is 
extremely important that the evidential basis is 
robust and that the person has had an opportunity 
to challenge the evidence at the appropriate time. I 
am not clear whether that would be the case in 
respect of inquiries that are held by ministers or by 
the Scottish Parliament.

In most of the situations that are referred to in 
section 17(5), a judicial or semi-judicial process 
will have gathered evidence and determined the 
findings of fact based on an impartial assessment 
of that evidence. The standard of a civil 
proceedings burden of proof—on the balance of 
probability—would probably apply. However, it is 
not clear that that would be the case in an inquiry 
that was held by ministers, unless the wording is 
intended to mean that during such an inquiry, 
which had been established by ministers and 
which would report to ministers, the person in 
respect of whom the finding of fact was 
established had the opportunity to put his or her 
case. When the minister responds to amendment 
213, I would be grateful if he could clarify what is 
meant by
“an inquiry held …by Ministers”.

Amendment 214 is perhaps more significant. I 
am not convinced that an inquiry that was held by 
the Scottish Parliament or one of its committees 
could be relied on to determine findings of fact in 
this context. In most cases, committees do not 
conduct inquiries on a semi-judicial basis. They 
call for written evidence, which can be provided by 
anyone who has an interest. Oral evidence is 

taken on a selective rather than guaranteed basis, 
although we hope that it is balanced. For reasons 
of time, a committee would be unlikely to be able 
to take evidence from everyone who had relevant 
information. Its conclusions would be based on the 
evidence that it received, but that might not 
include all the information that would be required 
for a complete picture. Moreover—this comment is 
perhaps judgmental—a committee’s conclusions 
could be determined as much by political 
considerations as by the evidence that it received.

A further important point is that the person about 
whom a finding is made might not have had the 
opportunity to challenge it by providing evidence to 
the committee either before it reached its 
conclusion or once it had reached its conclusion. 
In any event, if an inquiry were to uncover a matter 
of serious concern, I assume that the committee 
would refer it to the relevant authority—be it the 
police, another public body or a regulatory 
authority—for appropriate action and the relevant 
facts would be determined by those means.

Therefore, I wonder whether an inquiry that is 
held by the Scottish Parliament should be deemed 
reliable for findings of fact.

I move amendment 213.

Robert Brown: 

The first matter is the status of inquiries that are 
held by ministers or the Scottish Parliament. It is 
not clear to me why such inquiries should be 
reduced in status when other types of inquiries are 
thought to be suitable for the purposes of the bill. I
take the convener’s point about evidence and 
background, but it should be noted that sections 
13 and 17 simply provide that, if an inquiry has 
investigated, taken evidence and arrived at a 
factual conclusion, that conclusion can be used to 
place an individual under consideration for listing. 
The case cannot be reopened before the central 
barring unit, but the entire matter can be 
reconsidered on appeal and the individual can 
challenge the inquiry’s finding of fact in a hearing 
before a sheriff or sheriff principal. That is an 
important aspect of the provisions, given the 
bodies that have the standing and arrangements 
to test findings of fact.

I confess that I find this group of 
amendments quite complicated. I will deal with a 
number of points.

Any individual who is named in an inquiry will 
not be listed automatically, but will be considered 
for listing. The number of people who are listed 
through that route is likely to amount to a handful 
per decade, but it could be an important 
presentational and practical step to take if an 
inquiry were to find that an individual’s actions had 
led to serious harm to a series of vulnerable 
individuals. That is the context in which the 
provision will operate.

61



4097 13 FEBRUARY 2007 4098

The Scottish ministers can hold inquiries under a 
large variety of statutory powers. With regard to 
child protection, those powers might include 
section 67 of the Education (Scotland) Act 1980, 
under which ministers can hold local inquiries for 
the purpose of exercising any of their functions in 
relation to education. Another example is section 
6A of the Social Work (Scotland) Act 1968, under 
which ministers can cause an inquiry to be held 
into the functions of a local authority under the act, 
the functions of an adoption society, the functions 
of a voluntary organisation that maintains certain 
establishments under the act, the detention of a 
child under various statutes or the functions of the 
principal reporter of the children’s hearings 
system. Major issues could be dealt with by such 
statutory inquiries, to which reasonably detailed 
rules are applied to ensure proper procedures. In 
such inquiries, the fears that the convener 
expressed would not usually be valid.

Under sections 23 to 27 of the Scotland Act 
1998, the Scottish Parliament has extensive 
powers to call for witnesses and documents so 
that committees can inquire into matters. The 
Inquiries Act 2005, which is a UK-wide act, gives 
ministers from the devolved Administrations the 
power to establish inquiries into matters that are 
within their remits. Such inquiries are formal, 
independent inquiries that relate to particular 
events that have caused or have the potential to 
cause public concern or to instances in which 
there is public concern that particular events may 
have occurred.

There is a wide range of such inquiries. That 
makes it more difficult to specify more precise 
circumstances in which an inquiry might be called, 
but they might be similar to those that led to the 
Dunblane inquiry or the 1997 BSE inquiry—a
slightly different sort of situation. An inquiry might 
also be called if it is considered that something 
has failed to happen or that particular systems 
have not operated properly, as was the case with 
the Victoria Climbie inquiry in 2001.

On balance, I take the view that a significant 
element of formality applies to the inquiries that I 
have mentioned, in particular to ministerial 
inquiries, which would allow us at least to get to 
first base. There would remain the potential to 
reopen an issue before the sheriff or sheriff 
principal—but not before the central barring unit, 
which is not set up to conduct inquiries into 
matters of fact in that way, as I said.

15:15
It might be argued that Scottish Parliament 

inquiries are a different ball game, because the 
procedure is slightly less formal and an inquiry 
might not deal with matters that are the concern of 
the central barring unit. That is important, because 

“finding of fact” is a term of art and does not just 
mean any old thing that appears in an inquiry 
report. The finding of fact would have to be 
relevant to matters that would go before the 
central barring unit in the first place before it could 
trigger action. Therefore an inquiry, whether it was 
held by ministers or by a committee of the Scottish 
Parliament, could feed into the system in the way 
that is suggested only in constrained 
circumstances.

I hope that Iain Smith is satisfied with the 
arrangements, but I am more than happy to 
discuss further with him his concerns about the 
two kinds of inquiry that he mentioned. The matter 
is complex, but as I said, an inquiry would not be 
the end of the story; it would simply trigger a 
reference to the CBU in the first place. The CBU 
might be prevented from reopening a matter of 
fact as a result of an inquiry’s findings, but that 
would not take away from the individual concerned 
the remedy of being able to appeal to the sheriff or 
sheriff principal on the finding of fact, as happens 
in other circumstances. The implications of section 
30 are perhaps not as far reaching as the 
convener thought that they might be when he 
lodged amendment 213. I understand where Iain 
Smith is coming from, but I hope that I have given 
enough background information on this difficult 
area.

The Convener: 

“an inquiry held by Ministers”,

I had no query about inquiries 
that are held under the Inquiries Act 2005 and I 
welcome the minister’s clarification of the term

so I have no further concerns in that regard.

However, I remain a little concerned about the 
inclusion of inquiries held by the Scottish 
Parliament, which are not generally conducted to 
establish findings of fact. I might return to the 
matter at stage 3, but at this stage I seek the 
committee’s leave to withdraw amendment 213.

Robert Brown: I am interested in hearing—
formally or informally—other committee members’ 
views on the issue, which is quite important. We 
have heard the convener’s well-considered view, 
but it is important that we hear a range of views.

The Convener: 

Amendment 213, by agreement, withdrawn.

Thank you for that comment.

Amendment 214 not moved.

Section 30 agreed to.

Section 31—Offences against children and 
protected adults

Amendments 43 to 47 and 118 moved—[Robert 
Brown]—and agreed to.

Section 31, as amended, agreed to.
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Schedule 1 agreed to.

Sections 32 and 33 agreed to.

Section 34—Organisations not to use barred 
individuals for regulated work

The Convener: Amendment 215, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 216 to 219, 262 and 263. If 
amendment 217 is agreed to, amendment 218 will 
be pre-empted.

Lord James Douglas-Hamilton: 

As I said, amendment 218 is the main 
amendment that I propose. It would leave the 
minister with flexibility on retrospection and to 
whom retrospection should apply. My amendment 
is worded such that ministers could draw up by 
regulation a prescribed list, but organisations that 
were not on the list would be exempted 
automatically. It is for my colleagues to speak to 
their amendments.

The 
amendments in my name are amendments 215, 
216 and 218. Amendments 215 and 216 are 
paving amendments for amendment 218. My 
amendments, and amendments 217 and 262, in 
Elaine Murray’s name, and amendments 219 and 
263, in Fiona Hyslop’s name, would have a similar 
effect in that they all offer a means of staggering 
retrospective checking of existing employees, to 
reduce the administrative and cost impact. The 
three sets of amendments suggest, on behalf of 
voluntary organisations, different ways of 
achieving that purpose. I hope that the minister will 
find one approach desirable and that he will
sympathetically consider the amendments that 
would deliver that approach.

I move amendment 215.

Dr Murray: 

We have heard the Executive’s figures, which 
suggest that once full retrospection is in place, 1 
million adults in Scotland could be a part of the 
scheme. Issues have been raised with us about 
the cost to voluntary organisations in particular 
and the cost of running the scheme if it becomes 
overburdened because a large number of people 
is involved. The minister has expressed sympathy 
for dealing with some of the concerns. The 
Executive suggests that we agree to retrospection 
now and use a commencement order to 
implement it after consultation and over a period.

The amendments in the group 
reflect some of the strongest concerns that have 
been raised with us during the bill’s progress. I am 
sure that the minister has fond memories of 
convening the committee when retrospection was 
discussed in relation to the Protection of Children 
(Scotland) Act 2003. He will be aware of the 
concerns that were expressed then about the 
burden of retrospection.

Amendment 217 goes in a similar direction, 
except that it would allow Parliament another
opportunity to scrutinise the secondary legislation. 
That is the difference and the extra reassurance. 
Although the vote would be yes or no, the 
amendment would mean that the committee’s 
successor had considered the secondary 
legislation and that this Parliament’s successor 
would have the opportunity to veto that legislation 
if the concerns that we have heard about had not 
been dealt with.

The minister has made many promises about his 
desire to consult the committee and the voluntary 
sector widely, and I appreciate that. Unfortunately, 
none of us knows who will be where after 3 May, 
when the task could fall to someone who has a 
different view from the minister. Amendment 217 
would offer a bit of additional reassurance on an 
extremely difficult issue for many of the people 
who have spoken to the committee.

Fiona Hyslop: 

I thank the SCVO for drafting my amendment 
219—members will appreciate that the 
amendment contains a long and considered list of 
statutory organisations. The amendment would 
give the minister an opportunity to say that the 
Executive understands that retrospection for 
smaller organisations and those in the voluntary 
sector may need more consideration and may 
need to be introduced in regulations after the bill is 
passed.

All the amendments in the group 
concern retrospection, which has been one of the 
most pointed concerns in consideration of the bill, 
as Elaine Murray said. Had we had sufficient 
information about the terms of retrospection, its 
application and the criteria on which it was 
founded, it might have been easier to include it in 
the bill.

The committee acknowledges that the statutory 
organisations that gave evidence were willing to 
proceed with retrospection, so amendment 219 
would offer the opportunity to prescribe those 
organisations now while allowing the voluntary 
sector to be dealt with in regulations. That reflects 
the balance of the debate.

I have much sympathy with amendment 217, 
which would put all of retrospection into 
regulations. The issue has two aspects, the first of 
which is that the burden on voluntary 
organisations could mean that some of them 
cannot continue to exist, which would cause 
concern about the care and protection of children 
and their opportunities to participate in meaningful 
activities as part of their development.

As the committee must make the decision, it 
should have received information about the risk 
management of retrospection and about what 
retrospection unearths. I have received 
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information from a college in the Lothians area 
about what was unearthed following a 
retrospective check that it conducted on all its 
staff. We understand that Fife Council has had a 
study done, looking into retrospection in relation to 
all its staff. Such information could helpfully guide 
what should go into any regulation or prescription 
of retrospection.

There might be a time issue involved. We should 
consider the time and effort that might have to go 
into retrospective checking. That time and effort, 
and indeed resources, would be diverted away 
from looking after children and from on-going 
vigilance. We cannot eliminate risk, but we have to 
manage it, in both the day-to-day protection of 
children and in legislation. After the bill has been 
passed, the meaning of retrospection must, to 
some extent, move into regulation.

I hope that the minister has noted some of the 
criteria that we think ought to be considered for 
what retrospection means in practice. The 
proposal in my amendment 219 is probably the 
least worst option from the minister’s point of view 
if he wants something to be included in the bill to 
give comfort to those statutory organisations that 
want retrospection. The minister should pay heed 
to the committee’s concern. If we are to manage 
the process properly, sensibly and proportionately, 
we must move some retrospection provisions into 
regulation following the passing of the bill.

I hope that the minister will reflect on the 
different opportunities that are presented by the 
amendments in my name and those in the names 
of Lord James and Elaine Murray, which give a 
choice about the way forward.

Mr Macintosh: 

I speak in favour of amendment 217 in 
particular, which would allow ministers, by 
regulation, to list prescribed organisations. By 
doing that, the minister would be able to 
differentiate between, on the one hand, the 
statutory sector and those voluntary organisations 
that provide statutory services and, on the other 
hand, small-scale voluntary groups, which are the 
most vulnerable and the least able to absorb the 
costs, the legislative impact or the bureaucracy of 
the system. By using a list of prescribed 

organisations, the minister would be able to 
differentiate between organisations in that manner.

I will not repeat all the points 
that have been made about retrospection. We 
have debated the matter fully in the committee—
we did so with the minister last week. We know 
that the minister is particularly sympathetic to the 
concerns of the voluntary sector and is mindful of 
the potential costs of making too speedy a rush 
towards retrospective checking. Each of the 
amendments before us gives some sort of 
legislative backing to any reassurance that the 
minister might wish to offer, and I think that they all 
therefore have a certain attraction.

Speaking as a parent, I believe that members of 
the public do not approach all organisations in the 
same manner. A parent has a different attitude 
when they put their child into the trust of a teacher 
or health service worker compared with when they 
hand over their child to a piano teacher or small 
local voluntary group, for example the scouts or 
the brownies. In those different situations, the 
parent places trust in the organisations concerned 
to a different extent. I think that it is okay for the 
Government to leave that decision on the degree 
of risk to parents.

Rather than taking a blanket approach to every 
voluntary organisation, no matter its scale, 
amendment 217 would give the minister a way of 
differentiating between those organisations that 
we expect to have the highest standards and 
those in respect of which parents may themselves 
make a judgment on risk.

Mr Adam Ingram (South of Scotland) (SNP): 

In asking the minister to accept amendment 217, 
I suggest that it would reassure those in the 
voluntary sector and demonstrate to them that 
their views will be fully taken on board during 
debates on the subordinate legislation that will be 
made under the bill. There has been some 
concern that, although the Executive has given 
reassurance to the voluntary sector on 
retrospection, some of that has in effect been 
taken back a little. Perhaps the minister could 
comment on that when he sums up.

I
will not repeat all the arguments that my 
colleagues have made, which I broadly support.

The worst-case scenario for the voluntary sector 
is that, over the proposed 10-year period for 
implementation, retrospective checks will be front-
loaded as soon as the act is commenced. That is 
another reason for pushing consideration of 
retrospection into subordinate legislation. I hope 
that the minister will respond to those points.

15:30
Robert Brown: Members have made a number 

of fairly familiar points about retrospective checks. 
The issue depends on timing. As I have said 
before, if we tried to bring everyone into the 
system in a year, the whole thing would collapse 
around our ears. Taking 10 years to do so is in line
with the general direction of travel and, at that 
level, the administrative burden will be either 
negligible or non-existent. We simply have to 
strike the right balance. After all, we are trying to 
protect children and vulnerable adults and to give 
parents and other carers necessary assurances 
about the various people in the voluntary sector 
and professionals who look after the people under 
their care.
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I have considerable sympathy for the voluntary 
and statutory sectors on this matter. As I have told 
the committee on a number of occasions, we have 
no interest in implementing the scheme in a way 
that damages voluntary and other organisations. 
As a result, we feel that phasing the introduction of 
checks for the existing workforce will be critical to 
successful implementation.

For the record, I want to make it clear that all 
aspects of implementation—including whether, 
when, how, at what rate and in what order the 
scheme will be implemented—will be the subject 
of consultation and careful consideration. In that
respect, my previous statements on this matter 
and, indeed, the views that I expressed in last 
week’s discussion on the pre-consultation 
documents cannot be any clearer. The scheme 
will certainly not be front-loaded in the way that 
Adam Ingram suggested, because the system 
could not bear it. Implementation will have to be 
phased.

That said, it is still very important for individuals 
who undertake regulated work to join the scheme, 
because failing to do so will leave a gap in 
protection in an organisation. I do not entirely 
agree with the distinction that Ken Macintosh drew 
between the voluntary and statutory sectors. We 
are talking about a plethora of different 
organisations, including big statutory bodies that 
have many professionals and some volunteers; 
big voluntary organisations that are, in fact, 
sometimes bigger than statutory sector bodies; 
middle-sized voluntary bodies that have a fair 
degree of organisation; and, at the bottom, many 
very small organisations. Although some of those 
organisations are central to the workforce that 
looks after children and vulnerable adults, others 
are on the edge, and the situation for each is 
considerably different. Any system that is 
introduced should apply across the board—
although, again, that is open to consultation. We 
should also bear it in mind that the voluntary 
sector was taken into the system as a result of 
arrangements that were introduced under POCSA.

In my introductory remarks, in the meeting that 
we had a while ago with the SCVO and on other 
occasions, I have made it clear that we are more 
than happy to consider ways of encapsulating 
longer-term guarantees for the system. I thank 
members for applauding my sympathetic approach 
to this matter—as if the minister who might 
succeed me after the elections might be
unsympathetic. That said, I take the point that, if 
certain matters are not set out in statute, a 
subsequent ministry, however it is composed, 
could decide to take a different direction. Against 
that background and in light of the fact that 
stakeholders seek reassurance on these matters, I 
accept the spirit of the amendments that Lord 
James Douglas-Hamilton, Elaine Murray and 

Fiona Hyslop have lodged and I intend at stage 3 
to lodge an amendment setting out some kind of 
regulatory scheme to deal with the matter. Of 
course, we will need to think about and discuss 
the best way of introducing such a scheme.

I am not minded to prescribe organisations per 
se, but that is not so much the issue. The point is 
that if we introduce regulations on this matter, 
people will be able to engage formally with the 
system. That goes with the bill’s explicit statement 
about consultation and takes us away from the 
bill’s current yes and no commencement order 
arrangement. I hope that that reassures the 
committee and the outside world.

The amendment that we will lodge at stage 3 will 
provide for retrospective checking arrangements 
to be introduced by subordinate legislation, which 
will be subject to parliamentary scrutiny. 
Obviously, it will be up to Parliament to decide 
whether it is satisfied with that amendment. 
However, I want to reflect on the various points in 
members’ amendments, which are all slightly 
different, and see whether we can come up with a 
reasonably workable and sensible proposal that 
fits with our proposed arrangements. We will 
ensure that the amendment is lodged in good time 
to provide a reasonable opportunity before stage 3 
to consider it. I hope that that, too, reassures 
members.

The bill will not work if the stakeholders who 
have to implement it on the ground, including the 
voluntary sector organisations that do so much to 
bring colour into the lives of young people and 
adults, are not comfortable with the arrangements. 
The Executive has every intention of ensuring that 
they are comfortable with and reassured by the 
implementation of the arrangements. We do not 
want them to be worried about trying to implement 
any bizarre arrangements in the bill. Instead, we 
want them to get on with their job as effectively as 
possible and with as wide an impact as they have 
had in the past. The bill and the underpinning 
arrangements should reassure and support them 
in that work.

Lord James Douglas-Hamilton: 

Amendment 215, by agreement, withdrawn.

I do not wish 
to press amendment 215. Instead, I thank the 
minister for his constructive contribution and for 
what sounded like a substantial concession that 
voluntary organisations will find enormously 
important. We eagerly await the exact wording of 
the stage 3 amendment that he mentioned. As far 
as I am concerned, the important issue is the 
principle, not the detail of the draftsmanship.

Amendment 216 not moved.
Dr Murray: Given that the Executive intends to 

lodge a similar amendment at stage 3, I will not 
move amendment 217.
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Amendments 217 and 218 not moved.

Fiona Hyslop: 

Amendment 219 not moved.

Like other members, I welcome 
the minister’s comments and his responsiveness 
to the committee’s concerns. We will pay close 
attention to the wording of the Executive’s stage 3 
amendment.

Section 34 agreed to.

Sections 35 to 36 agreed to.

The Convener: 

15:38

I suspend the meeting for 10 
minutes.

Meeting suspended.

15:49
On resuming—

Section 37—Police access to lists

The Convener: Group 18 is on police access to 
lists and scheme information. Amendment 48, in 
the name of the minister, is grouped with 
amendment 237. If amendment 48 is agreed to, I 
will be unable to call amendment 220 due to pre-
emption.

Robert Brown: 

Given that the fact that an individual is listed is 
the most sensitive information and that the other 
information is simply about their identity, it seems 
unnecessary to specify the information in 
regulations. Amendment 48 will enable ministers 
to disclose administratively whatever information 
they consider appropriate. Of course, the police 
will be able to use such information only for the 
purposes of fighting crime or catching offenders. 
There is a framework that surrounds that, about 
which my justice colleagues know more than I do.

The bill gives the police access 
to the fact that an individual is listed and such 
other information as may be prescribed. That will
enable the police to investigate cases in which a 
listed individual might be doing regulated work and 
to use identity information to solve other crimes.

I turn to amendment 237. If continuous updating 
is to work effectively, the police must be able to 
provide ministers quickly with new, relevant 
information about scheme members. We propose 
to give the police access to the names of scheme 
members; information on whether they work with 
children, adults or both; and other information that 
is needed to confirm the individual’s identity. That 
will help continuous updating by speeding up the 
sharing of relevant intelligence information; 
engaging front-line officers more directly in 
considering the relevance of intelligence; reducing 
the administration time that is required to take 

decisions on the relevancy of intelligence; and 
reducing the overall cost to the scheme of 
providing it with relevant police intelligence.

As with amendment 48, information on scheme 
membership will be accessed only if an officer has 
a legitimate reason for running a search, perhaps 
because the individual has been arrested. I ask 
the committee to support amendments 48 and 
237.

I move amendment 48.

The Convener:

As all applications to join the scheme will be 
referred to the police for a criminal history record 
check and for soft vetting information, the police 
will already have information on potential scheme 
members. Is there a bar to prevent the police from 
flagging that information on their system so that 
they know who the scheme members are?

I refer to amendment 237 and 
the purpose-and-effect notes that the minister 
circulated to committee members on Friday, for 
which I thank him.

Paragraph 5 of the purpose-and-effect note on 
amendment 237 states, in relation to individuals:

“It is not intended to include the detail of vetting 
information provided from non-police sources or detailed 
information about their employment status.”

Is the amendment worded in a way that conforms 
with that intention? I am concerned that it might 
provide significant scope for the passing to police 
of information that it is not necessary for them to 
have.

Robert Brown: 

Secondly, the intention is to restrict the 
information that is provided to information that is 
sufficient to confirm the identity of individuals. That 
is not intended to include the detail of vetting 
information that is provided from non-police 
sources or detailed information about the 
individual’s employment status. Having said that, 
there might be issues about the width of the 
wording of amendment 237, particularly in relation 
to subsection (2), which relates to the 
administration of the scheme. I am not entirely 
certain whether it limits things enough, but it 
certainly reflects the intention.

There are two points. First, most 
information will come from police sources, 
including, for example, conviction information. 
However, other information will come from 
regulatory bodies, either with or without conviction 
information. Such information may lead to the 
determination of scheme membership, so there 
needs to be a flag to link back to the police system 
at the other end.

The provision emanated largely from my justice 
colleagues. I will have further discussions with 
them about whether there is a need to narrow the 
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wording to deal with Iain Smith’s point. However, 
the saving grace is the fact that the information 
flow to the police is determined by ministers. 
Subsection 1(c) in amendment 237 mentions
“any other information held by Ministers … which Ministers 
consider should be disclosed for any purpose mentioned in 
subsection (2).”

That involves Disclosure Scotland, so it is not just 
information that the police regard as appropriate. 
There is a double bar—with the police procedures 
on the one hand and the ministerial fiat on the 
other—before information can be released to the 
police under the arrangement. However, we will 
consider whether the wording—particularly in 
subsection 1(c)—needs to be narrowed.

Amendment 48 agreed to.

Section 37, as amended, agreed to.

After section 37

The Convener: Amendment 49, in the name of 
the minister, is grouped with amendments 50, 91 
and 95.

Robert Brown: 

As the committee is aware, work is being taken 
forward in the rest of the UK to establish a similar 
scheme to that under the bill for Scotland. It is 
important that both schemes complement each 
other in a way that minimises bureaucracy for 
individuals and administrations and which avoids 
the opening up of any cross-border loopholes, 
which could be damaging to children or vulnerable 
adults. 

If I may, convener, I will give a 
slightly longer explanation of how the amendments 
in the group fit into the bill as a whole. I hope that 
that will be helpful to the committee, given that the 
effect of these complex, but important, 
amendments may not be immediately obvious. If 
my briefing notes say that, the matters involved 
must indeed be complex.

Section 92 provides that an individual is barred 
from regulated work with children or adults in 
Scotland if he has been listed in the equivalent 
lists that were established under the Safeguarding 
Vulnerable Groups Act 2006 for England, Wales 
and Northern Ireland. In short, an individual who is 
listed by the independent barring board for 
England, Wales and Northern Ireland is barred in 
Scotland and, vice versa, an individual listed in 
Scotland is barred in England, Wales and 
Northern Ireland.

The amendments ensure that, when an 
individual has already been listed by the 
independent barring board, they need not be listed 
again in Scotland. Under section 92, the individual 
is already barred in Scotland by virtue of being 
listed by the IBB. I appreciate that there is a subtle 
distinction between listing and barring and that all 

of this may sound rather complicated—it sounds 
quite complicated to me—but it will ensure cross-
border consistency within the United Kingdom. 
None of us would want cross-border loopholes 
that individuals may be able to exploit. The 
avoidance of such loopholes has been a key 
feature in the design of the bill, as it has been in 
these amendments.

By providing that the central barring unit in 
Scotland does not need to consider for listing an 
individual who has previously been considered for 
listing in England, unless new information about 
the individual comes to light, the amendments 
ensure that each jurisdiction does not waste public 
resource. Importantly, the provision will also mean 
that an individual will not have to face 
simultaneously two parallel considerations for 
listing, by the body in England, Wales and 
Northern Ireland and by the central barring unit in 
Scotland. That would be inappropriate and unfair 
to the individual as well as being particularly 
inefficient. We have started to discuss with 
Whitehall a protocol for determining which 
jurisdiction will lead on a consideration for listing. 
In most cases, that will be pretty obvious because 
the individual will work in only one jurisdiction. For 
people who work in both jurisdictions, the 
jurisdiction within which the incident that triggered 
consideration for listing took place will take the 
lead. Again, that is probably sensible.

Essentially, the amendments are about ensuring 
that the decisions to list—and the decisions not to 
list—that are taken in one jurisdiction are 
recognised by the other jurisdiction. In addition to 
streamlining the process, the amendments 
therefore ensure a high degree of consistency in 
decision making across the UK. I think that that 
will benefit us all. Against that background, I ask 
the committee to support amendments 49 and 50 
and consequential amendments 91 and 95.

I move amendment 49.

Fiona Hyslop: I understand the need for co-
ordination with English legislation, but my concern 
and questions relate to the process by which that 
will work. For example, if an appeal is made, either 
on initial application or—returning to a previous 
debate—on removal, who will the appeal be made 
to? Which legislative framework will pertain? For 
example, if an appeal relates to listing under the 
English system, will a Scottish sheriff have to 
make a determination, based on information from 
the English jurisdiction, on offences that were 
committed in that jurisdiction? Similarly, where 
does ownership lie, particularly in relation to 
appeals, for subsequent removals? Which 
jurisdiction will apply and who—the sheriff or their 
English counterpart—will be the point of reference 
for appeal?
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16:00
The Convener: While the minister thinks about 

Fiona Hyslop’s question, I will make a pedant’s 
point about the IBB, which is mentioned in 
amendment 49. Not giving the IBB’s full name in 
the first instance is not good drafting, even if it is 
defined in a subsequent amendment to another 
part of the bill. It would have been better to call it 
the independent barring board the first time, in the 
same way as the Safeguarding Vulnerable Groups 
Act 2006 is subsequently abbreviated to SVG. 
Perhaps that could be considered for a technical 
amendment at stage 3.

Robert Brown: 

The more substantive issue that Fiona Hyslop 
raised is being worked through at the moment but, 
as I have tried to indicate, there will be a principal 
jurisdiction that all procedures will go through. If 
there was a recall of the listing later, that would 
also go through the principal jurisdiction. I 
appreciate that there might be issues to deal with 
if an individual has changed address or whatever, 
but given the format of the provision, any 
inconvenience will not be particularly substantial 
when measured against the advantage of having a 
single point for consideration of all matters that, 
after all, fall between two schemes. Although the 
schemes are similar, they have differences in 
detail and practice behind them, and it is right that 
the principal jurisdiction should be the one to 
decide appeals. The procedure is followed 
uniformly and the decision is then recognised by 
the other jurisdiction.

I agree. I will make 
arrangements to deal with that point at stage 3.

Amendment 49 agreed to.

Amendment 50 moved—[Robert Brown]—and 
agreed to.

Section 38 agreed to.

Section 39—Power to regulate procedure etc

Amendments 221 and 222 not moved.

Section 39 agreed to.

Section 40—Transfer from 2003 Act list

Amendment 223 not moved.

Section 40 agreed to.

Section 41 agreed to.

Section 42—Participation in scheme

Amendment 51 moved—[Robert Brown]—and 
agreed to

Section 42, as amended, agreed to.

Section 43—Statement of barred status

The Convener: Group 20 is on statement of 
barred status: rename as “statement of scheme 
membership”. Amendment 52, in the name of 
Elaine Murray, is grouped with amendments 53, 
55, 58, 63, 73, 89, 90, and 98.

Dr Murray: 

I cannot remember which witness said that the 
term “statement of barred status” is slightly 
confusing and implies that someone has been 
barred, rather than checked and found to be 
appropriate. The phrase “statement of scheme 
membership” makes the bill’s intention more 
obvious and removes the confusion that 
“statement of barred status” confers.

The amendments would replace the 
phrase “statement of barred status” with 
“statement of scheme membership” throughout the 
bill.

I move amendment 52.

Mr Macintosh: I echo that point, convener. The 
Council of Jewish Communities raised that issue 
very early on in written evidence, and it was raised 
by more than one group of witnesses.

Lord James Douglas-Hamilton: What has 
been said is obvious and true.

The Convener: For what it is worth, I agree.

Robert Brown:

Amendment 52 agreed to.

It makes the legislative process 
such a joy to have such abstruse and arcane but 
nevertheless important debates. The amendments 
will clarify the point. The replacement term is in 
plain English, which is also important. I therefore 
support the amendments in the name of Elaine 
Murray.

Amendment 53 moved—[Dr Elaine Murray]—
and agreed to.

The Convener: Amendment 54, in the name of 
the minister, is in a group on its own.

Robert Brown: 

I move amendment 54.

Amendment 54 will enable 
additional information to be included in statements 
of scheme membership. It is necessary to ensure 
consistency with the Safeguarding Vulnerable 
Groups Act 2006, which makes provision for the 
scheme in England, Wales and Northern Ireland.
There is no immediate intention to use the power 
to specify additional information from Scotland, but 
we intend to use it to prescribe corresponding 
information from other jurisdictions.

Amendment 54 agreed to.

Section 43, as amended, agreed to.

Section 44 agreed to.
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Section 45—Scheme record

Amendment 55 moved—[Dr Elaine Murray]—
and agreed to.

Section 45, as amended, agreed to.

Section 46—Vetting information

Amendment 56 moved—[Robert Brown]—and 
agreed to.

Section 46, as amended, agreed to.

Section 47—Duty to notify certain changes

The Convener: 

Group 22 is on the duty on scheme members to 
notify changes of address. Amendment 57, in the 
name of the minister, is the only amendment in the 
group.

This is getting confusing, 
because the numbers of the amendments are 10 
more than the numbers of the sections. I will try to 
keep up. 

Robert Brown: 

I move amendment 57.

Amendment 57 removes from 
the bill the requirement for scheme members to 
notify ministers of a change of address. The 
amendment was lodged in response to concerns 
from some stakeholders about the burden that the 
requirement placed on scheme members. 
Accurate address information is important for 
continuous vetting to work properly, which is why 
the provision was included in the bill in the first 
place. However, we believe that it may be possible 
to collect change of address information through 
applications for disclosure. We want to explore 
that option further with stakeholders. If it is 
necessary to revert to placing scheme members 
under a duty to notify a change of address, that 
could be achieved by prescribing it as a “change in 
circumstance” under section 47(1)(c). Ministers 
have not ruled out doing that.

Mr Macintosh: I welcome the amendment.

The Convener: 

Amendment 57 agreed to.

There is general agreement that 
the amendment is welcome.

Section 47, as amended, agreed to.

Section 48—Correction of inaccurate scheme 
record

The Convener: Group 23 is on review of police 
information. Amendment 224, in the name of the 
minister, is grouped with amendments 225 and 
239.

Robert Brown: 

We have decided that it will be helpful for 
scheme members to have a more explicit course 
of action if they are unhappy about information 
that is included on their scheme record. The 
amendments put it beyond doubt that an individual 
can contest the accuracy and relevancy of 
information included on both a scheme record and 
an enhanced disclosure certificate. The committee 
will find this a welcome series of amendments.

The police have in place robust 
procedures governing the collection and retention 
of information that could be included in a 
disclosure certificate. The bill already requires 

ministers to issue a new scheme record if they are 
satisfied that any information included in the 
scheme record is inaccurate. However, a recurring 
theme in evidence to the committee and 
elsewhere has been a concern about possible 
inaccurate information on disclosure certificates.

I move amendment 224.

The Convener: 

I would be grateful if the minister could consider 
the following points in relation to potential 
amendments at stage 3. Is there a case for 
ministers to be able to request directly that chief 
constables reconsider the relevancy of 
information? The amendments that we are 
debating apply only when the relevance of 
information has been challenged. If the approach 
of one force to the issue of relevancy were 
completely inconsistent with that of other forces, 
ministers might ask the chief constable concerned 
whether they were including in scheme records 
information that was not relevant.

I welcome the amendment. I 
considered lodging a similar amendment, but I did 
not because I was aware of the minister’s plans. I 
welcome particularly the inclusion in the bill of the 
review arrangements for relevancy of information. 
All vetting information will appear on a scheme 
record, so it is important that only relevant 
information is included.

I ask the minister to confirm that the current 
appeal on relevancy is to the person who made 
the original decision—the chief constable. Can 
there be a further appeal if the chief constable 
does not agree to consider the request?

Finally, on the issue of accuracy, rather than 
relevancy, of information, I would like the minister 
to indicate what the process for challenging the 
accuracy of information is. Amendment 225 talks 
about information being found to be inaccurate; it 
does not say how an individual can challenge 
information in order for someone to determine that 
it is inaccurate. I ask the minister to clarify that 
process and say whether he thinks it should 
appear in the bill.

Robert Brown: The convener’s points raise a 
number of technical issues. I would prefer to come 
back to the committee with the relevant answers 
before stage 3.
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The question of the appeal mechanisms is 
complex. However, broadly speaking, different 
considerations apply to information at that stage 
than apply to information at the listing stage. I 
want to make sure that I can be accurate about 
that when I explain it to the committee so, if I may, 
I will put that explanation in writing. Once the 
committee has received it, we can discuss the 
implications. 

Amendment 224 agreed to. 

Amendment 225 moved—[Robert Brown]—and 
agreed to. 

Section 48, as amended, agreed to.

Section 49 agreed to.

Section 50—Disclosure of short scheme 
records

Amendment 58 moved—[Dr Elaine Murray]—
and agreed to.

The Convener: Amendment 59, in the name of 
the minister, is grouped with amendments 60 to 62 
and 64 to 66.

Robert Brown: 

The amendments also mean that a short 
scheme record disclosure will reveal whether any 
of the information that was included on the last full 
scheme record disclosure is now out of date. That 
will help to alert scheme members in the relatively 
rare circumstances in which they are not otherwise 
aware that information on their last disclosures 
has become out of date.

The amendments in the group 
are a response to helpful suggestions from 
stakeholders that short scheme record disclosures 
would be more effective if they were to say 
whether the last full scheme record disclosure 
contained any information, and that that would be 
a useful additional anti-fraud measure because it 
would make it easier to identify a forged blank 
certificate. Since such provision will have no 
detrimental effect but will improve user confidence 
in the system, I am happy to press the 
amendments.

I move amendment 59.

Mr Macintosh: 

Amendment 59 agreed to.

Amendment 59 will be 
welcomed by the voluntary sector. 

Amendments 119 and 60 to 62 moved—[Robert 
Brown]—and agreed to.

The Convener: Amendment 26 is in the name 
of Dr—I mean Mr Kenneth Macintosh. It is 
grouped with amendments 70 and 230 to 234. 
Agreement to amendment 231 will pre-empt 
amendment 232.

Mr Macintosh: “Dr Macintosh”? Excellent. I 
have had a promotion.

The Convener: I apologise, obviously.

Mr Macintosh: 

As the minister will be aware, the issue of fees 
has caused considerable anxiety in the voluntary 
sector not just because of the number of 
individuals who will be covered by the legislation 
but because of the record of the operation of 
Disclosure Scotland. I think that I am right in 
saying that the fee for a disclosure check was 
originally £13 but has risen to £20 and that the 
proposal in this bill is that it will rise to £26. I might 
have got my figures slightly wrong, but I believe 
that the fee in England and Wales might be 
around £36. There is considerable anxiety in the 
voluntary sector over the increases that have 
taken place, so—as members can imagine—it 
seeks reassurance that such rises will not 
continue, because that would obviously have a 
severe impact on the sector’s finances.

Do not apologise.

Colleagues have made several proposals that 
address the issue of fees in general. I want to 
speak to amendments 226 and 234 in particular. 
Amendment 226 would ensure that if an 
organisation applied for a short scheme record 
and then thought that it must carry out a full check 
on an individual, it would be billed only on the 
difference between the cost of the short scheme 
record and the cost of the full scheme record, as 
opposed to being billed twice.

Amendment 234 would ensure that there would 
be a statutory duty to consult before major 
changes to fee levels were introduced. There is an 
expectation that fees will rise in line with inflation 
but, as I have said, the record of Disclosure 
Scotland shows that, despite the best intentions of 
individual ministers, it is difficult to rule out in 
practice rather large increases in fees. The 
example of the Scottish Commission for the 
Regulation of Care, whose fees were not in line 
with what was expected, is perhaps more 
worrying. Amendments 226 and 234 would 
provide the voluntary sector with practical statutory 
protection.

I move amendment 226.

The Convener: I apologise to all genuine 
doctors for my earlier mistake.

Robert Brown: 

The main point that I want to make is that we 
have already said that there will be a full 
consultation on fees. I do not want to pre-empt 
options by making bits and pieces of decisions in 
advance of that consultation. We want to explore 
with the voluntary sector and all the stakeholders 
what would be the most comfortable and 
convenient method of charging fees. We already 

We are not short of options for 
changing what the bill says about fees—several 
suggestions have been made.
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know about Disclosure Scotland’s costs, but we 
have been through the ups and downs of the 
system and have arrived at a fairly stable level of 
costs. We know what the cost arrangements are, 
and it has been said that they are well below those 
in England.

I want to make a correction. The £26 to which 
Ken Macintosh referred is one cost option that has 
been suggested for consideration. That cost will 
not necessarily be the end result, although it is 
reasonably likely—

Mr Macintosh: That was an indicative proposal.

Robert Brown: 

We should bear it in mind that the fees options 
are open for consultation and that everybody can 
have a say on them. We are not trying to close off 
any options; rather, we want a system that works. 
An annual subscription for scheme membership 
and an approach that takes into account cost
differences between the first check and the follow-
up check in a short scheme check, for example, 
have been proposed. The approach that will be 
taken should be convenient for the sector, but we 
have no particular issue of principle relating to how 
things should be done. However, across the piece, 
there should be no increase in the overall cost of 
the scheme to the people who will be involved in it. 
We should consider the various options that have 
been suggested against that background.

Yes—but we should remember 
that we are not talking about an increase from £20 
to £26, but about a proposal for £26 for the first 
check and £10 for follow-up checks, and that it is 
likely that that there would be the same net effect 
that there currently is across the board, or—I
hope—rather less of an effect if that proposal is 
adopted.

Amendment 226 includes an option that I think 
we touched on in the consultation arrangements. 
The merits of the proposal are considerable, but 
the principal objection to it is that it should not be 
included in the bill in advance of the consultation 
because it may turn out to be the incorrect 
approach. The proposal has not yet been fully 
explored and it could have hidden disadvantages.

Our intention is that short scheme record 
disclosures could be done online, with immediate 
results. If new vetting information is revealed, a full 
scheme record disclosure could be ordered 
immediately. The bill already provides flexibility for 
the scheme to be implemented in such a way. 
Amendment 226 would force things in a rather 
unworkable manner, as it would contradict section 
50. I hope that Ken Macintosh will seek to 
withdraw the amendment on the basis that, over 
the coming months, we will develop with 
stakeholders the details of the interaction between 
short scheme record disclosure and full scheme 
record disclosure.

Amendment 70, which I will move, will slightly 
widen ministers’ potential powers, so that they will 
be able to set different fees in different 
circumstances, which will provide greater 
flexibility.

I have said already that we are committed to full 
consultation on fees—rightly so. I do not think that 
we should, through primary legislation, limit the 
options that are available. Taken together with the 
statements that I have made many times on the 
record about not introducing the scheme in a way 
that would damage the valuable work of voluntary 
and other organisations, the arrangement of full 
flexibility and parliamentary scrutiny that we have 
is the best for ensuring that the charging regime is 
reasonable. I have also made the point that there 
is an interrelationship between the fee levels and 
how they are charged and the detail of how we 
introduce retrospective checking.

Different arrangements are proposed in the 
amendments that have been lodged by Adam 
Ingram and Lord James Douglas-Hamilton—I will 
come to amendment 234, in the name of Ken 
Macintosh, about consultation shortly. I say merely 
that their amendments are subject to the same 
criticism: they would pre-empt decisions that 
should be made after proper consultation of 
stakeholders.

For example, amendment 231, in the name of 
Lord James Douglas-Hamilton, refers to a
“waiver of all fees for paid and unpaid staff in the voluntary 
sector.”

We should bear it in mind that the Scottish 
Executive has already paid the fees for volunteers 
and will continue to do so—we have said that 
clearly. The issue of fees for paid staff is slightly 
different. I am happy to discuss the implications of 
the proposal, but it should be seen against the 
context of the overall scheme.

Lord James Douglas-Hamilton has a similar 
proposal in amendment 233 for a
“waiver of fees in relation to volunteers who work with 
children or protected adults”.

I am not certain that that is necessary, because 
fees for volunteers are already paid by the 
Scottish Executive.

Amendment 234, in the name of Kenneth 
Macintosh, is slightly different, in that it would 
provide for consultation before any change in the 
levels of fees. I am hard pressed to think of other 
legislation in which that has been done and I do 
not think that it would be appropriate to do it in this 
bill. For example, fees could be routinely changed 
in line with inflation, which would not require a 
three-month consultation of the sector. If the 
scheme is developed in association with the 
voluntary sector and that sector is satisfied with 
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the original arrangements, should relatively routine 
later changes in the fees have such a high level of 
consultation?

It would not be appropriate to
“publish the changes not less than 6 months in advance of 
their introduction”,

as is also proposed in amendment 234. That 
would be too inflexible against the background of 
what is required for what might be relatively 
routine and marginal changes in the system. For 
what it is worth, the amendment would also 
prevent minor and agreed changes from being 
made without going through the full gamut of 
arrangements. I do not think that that is the way 
forward.

As the scheme progresses, we will be in close 
consultation with the sector, certainly in the 
introduction of the initial scheme. I have no doubt 
that it will be fully aware of any later changes that 
are in prospect. One point that has some validity 
was made in connection with the care 
commission—for whose operations I am pleased 
to say my department does not have direct 
responsibility. The point was that arrangements 
can sometimes be made that change how the 
commission operates as it moves forward and 
develops experience. We are not in that ball 
game, as we know the situation, but we could 
consider detailing the need for the organisation to 
be economic and efficient in how it operates. 
Organisations are expected to be that in any 
event, but I am happy to consider whether there is 
the potential for including a provision in the bill as 
a directive towards the organisation. That is 
probably not necessary, as public sector 
provisions already exist in that regard, but I am 
happy to give that degree of comfort if people want 
to talk to me about it.

I am opposed to amendment 234, in particular 
because the consultation arrangements are 
inflexible. I hope that, on reflection, Ken Macintosh 
will agree that they are not a workable proposition 
in the context that we are considering.

I am anxious to reassure the voluntary sector. It 
should be reassured by both the history of 
Disclosure Scotland and the current situation. The 
sector knows the score and how the system works 
and is likely to work. It will be consulted about the 
options and fully involved in the discussions. That 
should give it a high degree of reassurance about 
both the Executive’s intentions and the likely 
working through of the practical arrangements of 
the bill.

Mr Ingram: 

“annual or other recurring fees”

Ken Macintosh has already touched 
on the voluntary sector’s concerns about fee levels 
and structures. As it is, organisations are already 
under financial pressure with other changes, such 
as the winding down of European social funding.

Voluntary organisations have asked for some of 
the worst-case scenarios that they think they could 
face under the bill to be removed. Amendment 230 
would remove the option of

over the 10 years of scheme membership. That 
option might suit local authorities, but the Scottish 
Council for Voluntary Organisations believes that it 
would be onerous for voluntary organisations so it 
would prefer the option that the minister outlined of 
a £26 initial charge, with a charge of £10 for 
nominal update checks.

Amendment 232 would provide comfort that 
ministers would in certain circumstances cap fees 
for the voluntary sector. I ask the minister to 
comment on that. With the regime that was set up 
under POCSA, fees have risen. In England, 
disclosure checks cost about £36. There is a limit 
to the fee level that the voluntary sector can bear 
and accommodate within its cost base. We should 
remember that local authorities do not 
recompense voluntary sector organisations for 
disclosure-check costs. Circumstances in which 
capping would be appropriate include the type of 
scenario that has arisen with POCSA, and the 
Executive getting its sums wrong. There are 
questions about the financial memorandum. A 
fees cap for paid staff in the voluntary sector 
would reassure the sector that the Executive is 
confident about its calculations and that, if the 
calculations are wrong, voluntary organisations will 
not suffer.

I welcome amendment 70, in the name of the 
minister, but I ask him how the results of 
consultation of the voluntary sector can be 
expressed in the bill. I presume that we must take 
on faith the minister’s comments about agreeing 
with the voluntary sector and other stakeholders 
during the consultation. What reassurance can we 
give the voluntary sector before that process is 
complete?

Lord James Douglas-Hamilton: Amendment 
231, which was lodged on behalf of the SCVO, 
would waive vetting fees for paid staff who work in 
the voluntary sector, which is different from the 
effect of amendment 233. The fee waiver would 
apply during phasing in of retrospective checking 
and during the more normal period of on-going 
checks once the retrospection period is complete. 
The set-up cost of retrospective checking is a 
particular worry. Based on the likely three-year 
phasing-in period, the SCVO estimates a total set-
up cost of £24 million. Within that, £3 million is 
allocated to paying the fees for vetting the 120,000 
paid staff who work in the voluntary sector. 
Although the Executive disputes the total figure of 
£24 million, I understand that there is much less 
doubt over the figure of £3 million for fees. 
Therefore, on the understanding that £3 million is 
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a great deal for voluntary organisations to find 
over three years and that it will be part of a 
considerably larger cost, amendment 231 asks 
that the £3 million cost be eliminated.

Amendment 231 would also waive the on-going 
fees after retrospective checking is complete. I 
concede that fewer on-going checks will occur 
than at present, but the cost of a check has 
increased by 47 per cent in just one year since the 
outgoing Protection of Children (Scotland) Act 
2003 regime was introduced. The indications are 
that the introduction of the new system will at a 
stroke increase by 30 per cent the cost of a full 
check. On the basis that such increases may 
continue, the voluntary sector should be exempt 
from the fees.

16:30
I applaud the minister’s commitment to 

continuing to waive the costs of checking 
volunteers, but I feel that the distinction between 
volunteers and paid staff who work alongside them 
is somewhat artificial in this respect. Any fee that 
is levied on a paid member of staff will still, in 
practice, be borne by the voluntary group. It is a 
mistake to assume that if a voluntary organisation 
can afford paid help, it is somehow able to bear 
the same financial burden as a local authority or a 
private company. Therefore, I ask that the fee 
waiver be included in the bill in case any future 
Administration is not as fair minded as the 
minister.

Amendment 233 was lodged on behalf of the 
Law Society of Scotland. The argument for this 
amendment is slightly different. The Law Society is 
concerned that the bill’s overall complexity will 
undoubtedly impact on volunteers in the range of 
voluntary organisations, which will in turn render 
participation in such organisations more 
problematic and risky. It is concerned that any fee 
that is paid by a voluntary organisation would 
discourage volunteers from carrying out regulated 
work. Therefore, the amendment would waive fees 
for checking all volunteers. I understand that the 
Executive has already committed itself to doing 
that, but it would be helpful to include the fee 
waiver in case future Administrations are not as 
fair minded as the minister.

By suggesting that he is not interested in any of 
the members’ amendments at this stage, the 
minister is asking us to take an enormous amount 
on trust. I hope that at the very least we will return 
to the subject with a great deal of energy at stage 
3.

Fiona Hyslop: 

The Convention of Scottish Local Authorities 
witnesses said last week that they expect to 
receive finance from the Executive to fund the fee
proposals, but the policy memorandum makes it 
clear that funding will not be made available. That 
shows that there is not clarity, not least in the 
voluntary sector. We should bear it in mind that 
COSLA also said that should the voluntary sector 
have to bear the burden of the fees it would expect 
to share that burden from funding it will get from 
the Executive to support the resourcing of the 
statutory sector. There is far too much concern 
about who will bear the burden for us to be 
comfortable with the situation.

Clearly, there is too much 
uncertainty around section 67 and the policy 
principles that underlie it. The fact that the minister 
keeps referring to consultations that will take place 

in the future does not give the sector or the 
committee the reassurance that they need. The 
various amendments reflect concerns about the 
need to shore up the bill by adding something to 
protect the voluntary sector.

The minister should pay heed to concerns that 
have been expressed and try to shore up 
protection for the voluntary sector to ensure that it 
has the protection that it needs. This is another 
matter on which it would clearly have been more 
helpful to have had the consultation results before 
we proceeded. The very least the committee can 
do is to support amendments that would allow the 
required protection.

Ms Byrne: 

I am sympathetic to amendments 231 and 233, 
in the name of Lord James Douglas-Hamilton. I 
am also sympathetic to amendments 230 and 232, 
in the name of Adam Ingram, but I realise that 
amendment 231 would pre-empt amendment 232. 
I hope that Lord James Douglas-Hamilton presses 
amendments 231 and 233 to send to the voluntary 
sector the message that we have listened and 
want to make progress. I appreciate what the 
minister is trying to achieve through amendment 
70. It is a step forward from the bill as it stands, 
but I do not want to leave the matter and I hope 
that we can pass an amendment that is 
meaningful to the voluntary sector.

I endorse that. I am concerned about 
the haste with which we are considering the bill 
and the large number of amendments. However, 
we have an opportunity to show the voluntary 
sector that we have listened to it and that we 
mean to support it.

The Convener: It is important to bear in mind 
the example of the care commission. The 
voluntary sector felt strongly that the care 
commission established what it wanted to do, safe 
in the knowledge that it would be able to charge
fees to cover its costs. I hope that we do not end 
up with a situation in which the new central barring 
unit will be able to establish whatever it thinks it 
wants—gold-plated taps or whatever—and then 
pass the cost on to the voluntary sector or other 
parts of the statutory sector. The minister’s 
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reassurance that he is willing to consider 
amending the bill to say that the unit should have 
due regard to efficiency, effectiveness and 
affordability may reassure the various 
organisations.

I am not convinced that there is a case for 
consultation every time fees need to be 
increased—inflation will take its toll and fees may 
have to increase on occasion—but there may be a 
case for some form of consultation in the event 
that there are significant changes in the fee 
structure from what is agreed after the existing 
consultation, or indeed if there is a proposal for a 
substantial rise in fees. It seems a bit daft to 
consult on the initial fee structure and initial fees 
but not to allow future consultation. It might be 
necessary to provide for consultation in the event 
of a major change in the fee structure or the level 
of fees.

Robert Brown: 

I indicated earlier that I was sympathetic to a 
wording that might suggest that there will be an 
onus on the new agency to aim for efficiency and 
economy in its operations. However, there is a 
major difference between the care commission, 
and the central barring unit and Disclosure 
Scotland under the bill. The care commission is an 
independent body, but the arrangements that we 
are setting up in the bill are for an executive 
agency. Ministers will be accountable to 
Parliament in the normal way for operation of the 
agency.

Quite a few points have been 
made. I go back to the general arrangements. 
There is an element of trying to have both ends of 
the cake. Consultation means not closing off 
options before we have had the opportunity to 
explore them with stakeholders. It means not 
making decisions on which options are preferred 
until stakeholders have offered their input. It 
means genuine consultation, which people 
sometimes treat with scepticism. The only 
constraint we have imposed, which has been 
touched on in passing, has been the recovery-of-
costs basis for the scheme, which is the basis of 
many schemes in different parts of the 
Government machinery. 

There is another difference in that we know in 
broad terms the cost of the disclosure 
arrangements—we are not setting up something 
new. Our arrival at this position has had its ups 
and downs before becoming stable. We know 
exactly what we are dealing with. There are two 
areas of flexibility: first, in the way in which we will 
bring in retrospection until we have made policy 
determinations, again after consultation of the 
sector and against the reinforced background of 
the stage 3 amendment that we have discussed; 
and secondly, until we have agreed the fee 
structure with the sector, it is not possible to be 

any more precise about the detailed fees, other 
than to say that the overall cost will be equivalent 
to the overall cost that we are operating under at 
the moment, with which we are pretty familiar. 
There is not really a large degree of uncertainty, 
except that which is caused by the genuine and 
necessary desire to consult the sector on those 
matters. 

On Fiona Hyslop’s comments, COSLA may well 
have said that it expects funding, but expecting 
funding is one thing; dealing with how issues are 
taken forward is another. That applies right across 
the board. As we have discussed before, the level 
of outlays that we are talking about here will come
out in practical terms in negotiations between 
voluntary sector organisations and their funding 
bodies, which are quite often local authorities or 
health boards. Any costs that are incurred under 
the arrangements are no different to other sorts of 
costs. They are much more minor in the overall 
scheme of things than the costs that would be 
incurred in other directions of travel. That is an 
important aspect to bear in mind. 

I well accept that the sector wants stability, so I 
repeat that we have already given the assurance 
that we will be paying the fees of the volunteers. 
That is by far the biggest outlay in that regard. 
People are already paying the costs for paid staff 
through the current structures. There is nothing 
new in that; it is not being imposed or changed by 
the bill. The situation already exists and is not a 
change of which we need to take account in the 
bill.

There are issues of balance about the possible 
fees of £26 and £10 or however that works out, 
but I made the point that the level is significantly 
less than that in England and Wales, and that the 
cost ought to come down from the current overall 
totals, although it might be distributed differently.

It is not a good idea to micromanage the setting 
of fees as some of the amendments propose. The
suggested claims are legitimate in their own 
context, but the proper way to deal with them will 
be in the fees consultation. Let us explore then all 
the issues and put on the table all the 
considerations of what the fees will cost us, the 
implications of different sorts of costing and 
retrospective checking regimes.

Lord James Douglas-Hamilton spoke about a 
three-year period of retrospection. We are not 
talking about a three-year period for retrospective 
checks; we have already explained that the three 
to five-year period in the financial memorandum is 
for illustrative purposes. Again, that is up for grabs 
through consultation of the voluntary sector. The 
assumption that we are talking about a three-year 
period does not have universal validity if we are 
not going to implement a three-year period. We 
have significant disagreement about what the 
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SCVO and others have suggested the whole 
scheme would cost them. That is largely because 
the cost levels relate to the period of retrospection.

Adam Ingram said that he wants the worst 
options to be removed. I see where he is coming 
from and I accept the direction of travel that he 
tries to obtain. However, for whom are those the 
worst options? Until we have explored the issue 
with the sector and gone through the pros and 
cons of different fee-charging regimes with the 
different parts not just of the statutory sector but of 
the voluntary sector—some of which has different 
requirements in this regard—I am not prepared to 
rule out any options.

I am prepared to look at the fee structures, 
about which the convener spoke in his closing 
remarks. It is perfectly reasonable to consider how 
such major changes are made and to try to 
encapsulate that on the face of the bill. Although I 
am happy to look at ways in which we can do that
reasonably, as I have made clear before, I do not 
want every minor rearrangement of the scheme, 
inflationary increase or whatever to be the subject 
of a three to six-month consultation. That is not a 
workable proposition.

The debate has nonetheless been useful in its 
exploration of some of the issues that will emerge 
in later consultation, and in the attempts to identify 
some of the pros and cons of different 
approaches. Let us think of this as a first stab and 
leave arrangements to be dealt with, as they ought 
to be, through later detailed engagement with the 
sector.

I ask that the amendments other than 
amendment 70 in my name are not pressed. If 
they are, they should be rejected by the 
committee. If I have missed any points, members 
should feel free to come back to me.

Mr Macintosh: 

Although the minister said that amendment 226 
has considerable merits, he said that it is difficult 
to legislate for protection of a scheme that has not 
yet been introduced. I understand why the minister 
is reluctant to accept the amendment. I am 
encouraged by the minister’s words about the 
consultation, which I fully accept will be a genuine 
consultation. The voluntary sector will be 
encouraged that it can participate with the 
expectation that it will be listened to, even if there 
is no guarantee of what will emerge at the end. 
That is the same in all such circumstances.

I thank the minister and other 
members for their comments. The minister will be 
in no doubt about the level of concern and 
uncertainty about the impact that the new regime 
will have on the voluntary sector, in particular.

My reason for lodging amendment 234 was to 
prevent radical changes from being made to the 
fee structure. I speak as a member of the 

Subordinate Legislation Committee. I would not 
wish there to be a three or six-month consultation 
every time fees have to go up in line with inflation. 
When the time comes, I will not push for an overly 
burdensome measure.

16:45
The minister gave us a number of assurances 

about coming back with proposals at stage 3. I
could not work out whether the regulations that will 
be introduced under section 67 will be subject to 
negative or affirmative resolution or whether there 
will be statutory consultation. I seek further 
reassurance about that. I do not want to take an 
overly burdensome approach to subordinate 
legislation. However, this is a sensitive issue. I ask 
the minister to consider the form of subordinate 
legislation that will be used. It is quite normal to 
attach statutory consultations to subordinate 
legislation. Perhaps there could be an open-ended 
consultation. There could be consultation on the 
first change and subsequent changes could be 
subject to either the negative or the affirmative 
procedure. I, and other members of the 
committee, would be relieved if the minister would 
confirm that he will consider that.

Amendment 226, by agreement, withdrawn.

Robert Brown: 

Section 50, as amended, agreed to.

I am more than happy to look at 
Ken Macintosh’s suggestion as part of our 
consideration of how to proceed. I hope that that 
gives the committee a wee bit of reassurance.

Section 51—Disclosure of barred status

Amendment 63 moved – [Dr Elaine Murray]—
and agreed to.

Section 51, as amended, agreed to.

Sections 52 and 53 agreed to.

Section 54—Disclosure restrictions

Amendments 64 to 66 moved—[Robert 
Brown]—and agreed to.

Section 54, as amended, agreed to.

Sections 55 to 57 agreed to.

After section 57

The Convener: Amendment 227, in the name of 
Elaine Murray, was debated with amendment 42.

Dr Murray: 

Amendment 227 not moved.

I do not wish to increase 
bureaucracy, so I will not move amendment 227.

Sections 58 and 59 agreed to.
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Section 60—Power to use fingerprints to check 
applicant’s identity

The Convener: 

The substantive amendment is amendment 229. 
The purpose of amendments 228 and 229 is to 
ensure that the power to make regulations in the 
bill is in line with the purpose of the regulations as 
outlined in the pre-consultation document. In 
essence, it should not be possible for ministers to 
set a general requirement to provide fingerprints if 
someone is applying to join the scheme. The pre-
consultation document states:

Group 26 is on the use of 
fingerprints. Amendment 228, in my name, is 
grouped with amendments 229, 67 and 125.

“This power will be used to identify the circumstances in 
which it will be suitable for fingerprints to be taken, used 
and destroyed, for the purposes of confirming identity. 
Fingerprints will be used only in those cases where the 
other information provided by the applicant and separately 
gathered by the Scottish Ministers is not sufficient to satisfy 
Ministers of the applicant’s identity, and where that doubt 
causes Ministers to believe that the applicant might have a 
criminal conviction.”

The purpose of amendment 229 is to reflect that 
intention in the bill. Paragraph (a) of subsection 
(1A), which the amendment would insert into 
section 60, specifies that fingerprints may be taken 
only where ministers
“have been unable to satisfy themselves of the applicant’s 
… identity”.

The purpose of the amendment is to make it clear 
that there is not a general power to require 
fingerprints.

Paragraph (b) refers to “a criminal conviction”, 
given that, presumably, there will be fingerprint 
records that can be used to confirm identity only 
for those who have a criminal conviction.

I move amendment 228.
Robert Brown: 

I thank the convener for lodging amendments 
228 and 229, which try to tighten up section 60. I 
agree with the principle behind the amendments, 
but they do not quite meet the policy requirement. 
Paragraph (b) of proposed subsection (1A) would 
be too narrow. There might well be situations in 
which there is every reason to believe that an 
applicant does not have a criminal conviction but 
that needs to be confirmed.

You said that some 
stakeholders expressed concern that the bill does 
not make clear when fingerprints that have been 
taken for the purpose of confirming identity should 
be destroyed. It has always been our policy 
intention that fingerprints should be destroyed as 
soon as possible after identity has been 
confirmed. Executive amendments 67 and 125 will 
make that clear.

I reassure the committee that section 60 
reproduces a power that already exists in respect 

of enhanced disclosure and which is used very 
infrequently. I am told that it has been used 400 
times—out of 1.5 million disclosures that 
Disclosure Scotland has done since the system 
began in 2002. Furthermore, fingerprints are taken 
only when it is not otherwise possible to 
distinguish the person seeking disclosure from 
another person who has matching details and 
convictions on the criminal history system. I 
confirm what Iain Smith said in that regard.

I hope that the committee is reassured. I ask Iain 
Smith to withdraw amendment 228 and not move 
amendment 229 and I ask for the committee’s 
support for amendments 67 and 125.

The Convener: 

Amendment 228, by agreement, withdrawn.

I thank the minister for his 
assurances, but I hope that he will consider 
whether further amendments are needed at stage 
3. It is important that people should have a clear 
idea about the circumstances in which fingerprints 
will be used and that ministers should not have an 
open-ended power to use fingerprints. I hope that 
we can reach a form of words in line with the 
policy intention behind amendments 228 and 229 
that will satisfy everyone.

Amendment 229 not moved.

Amendment 67 moved—[Robert Brown]—and 
agreed to.

Section 60, as amended, agreed to.

Section 61—Power to use personal data to 
check applicant’s identity

Amendment 120 moved—[Robert Brown]—and 
agreed to.

Section 61, as amended, agreed to.

Sections 62 and 63 agreed to.

Section 64—Unlawful requests for scheme 
records etc

The Convener: Group 27 is on persons entitled 
to see disclosures. Amendment 68, in the name of 
the minister, is grouped with amendments 69, 71 
and 93.

Robert Brown: These amendments will allow 
greater flexibility in the operation of the scheme 
record disclosure, without prejudicing an 
individual’s control of their personal information. 
Amendments 68 and 69 enable councils, for 
example, to ask to see the scheme record
disclosures of the employees of their contractors, 
without committing an offence by doing so. 
However, there will be no obligation on the 
individual to consent to that. The issue is a 
tortuous one, on which I think the committee heard 
evidence.
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Amendments 71 and 93 cut the bureaucracy 
around disclosure in cases in which more than one 
body requires disclosure at more or less the same 
time. For example, a council that is employing a 
newly qualified teacher will be able to countersign 
a scheme record disclosure so that a copy can go 
to the council and to the General Teaching Council 
for Scotland at the same time. The amendments 
will be useful and I think that the committee will 
support that direction of travel.

I move amendment 68.

Amendment 68 agreed to.

Amendment 69 moved—[Robert Brown]—and 
agreed to.

Section 64, as amended, agreed to.

Sections 65 and 66 agreed to.

Section 67—Fees

Amendment 70 moved—[Robert Brown]—and 
agreed to.

Amendment 230 moved—[Mr Adam Ingram].

The Convener: The question is, that 
amendment 230 be agreed to. Are we agreed?

Members: No.

The Convener: 
FOR

There will be a division.

Byrne, Ms Rosemary (South of Scotland) (Sol)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST

Livingstone, Marilyn (Kirkcaldy) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Smith, Iain (North East Fife) (LD)

The Convener: 

Amendment 230 disagreed to.

The result of the division is: For 
4, Against 5, Abstentions 0.

The Convener: Amendment 231 is in the name 
of Lord James Douglas-Hamilton. 

Lord James Douglas-Hamilton: 

Amendments 231 and 232 not moved. 

I am reluctant 
to press this amendment to a vote now, but I wish 
to return to the subject at a later stage. I fear that 
the minister’s offers might be insufficient to 
achieve the required purposes. 

The Convener: Amendment 233 is in the name 
of Lord James Douglas-Hamilton. 

Lord James Douglas-Hamilton: 

Amendment 233 moved—[Lord James Douglas-
Hamilton].

The 
commitment on this matter has been given by the 
minister, so I will certainly move the amendment. 

The Convener: The question is, that 
amendment 233 be agreed to. Are we agreed?

Members: No.

The Convener:
FOR

There will be a division.

Byrne, Ms Rosemary (South of Scotland) (Sol)
Douglas-Hamilton, Lord James (Lothians) (Con)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

AGAINST

Livingstone, Marilyn (Kirkcaldy) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Smith, Iain (North East Fife) (LD)

The Convener:

Amendment 233 disagreed to.

The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 234 not moved. 

Section 67, as amended, agreed to. 

Section 68—Forms

The Convener: Amendment 235, in the name of 
Ken Macintosh, is grouped with amendment 236. 

Mr Macintosh: 

It might be easy to dismiss such concerns but, 
bearing in mind our discussions about the 
precarious nature of the voluntary sector’s 
finances, we should acknowledge that the impact 
of administrative changes can be more severe on 
organisations that are living from hand to mouth 
financially. A major burden of both time and 
money can be placed on what is entirely voluntary 
effort. 

I will give the background to 
amendments 235 and 236. There is some disquiet 
in the voluntary sector over the changes that were 
made to the forms that were used by Disclosure 
Scotland. The voluntary sector agrees that the 
new form that is now being used is an 
improvement, but it was introduced with little 
notification and many voluntary organisations were 
caught with thousands of unused forms on their 
hands. 

The voluntary sector would like there to be more 
discretion or leeway in using up old stocks of 
forms. People would like to have a period of 
transition to allow for common sense in the use of 
old forms while new ones are introduced. We 
know that we will have a period of a year and a 
half before the new system comes into operation. I 
wonder whether the minister might be sympathetic 
to holding some form of consultation with the 
voluntary sector on the introduction of 
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administrative changes that might have a severe 
impact on organisations.

I move amendment 235.

Fiona Hyslop: 

Although this might seem a more trivial or minor 
matter, the practical everyday manifestation of the 
new scheme as it is used by individuals and 
smaller organisations will be the application forms. 
The forms are probably the only tangible thing that 
they will have in relation to the scheme. We should 
not underestimate the importance of the forms and 
the consultation on the forms in ensuring that the 
system works smoothly and effectively for all 
concerned. 

I have some sympathy with 
amendments 235 and 236. The big picture is 
vetting and barring, but experience shows that 
disclosure can succeed or fail on simple 
practicalities. That is perhaps what makes this bill 
different from others. It is retrospection, fees, 
administration and so on that will prove the 
practical success or otherwise of the bill. 

17:00
Robert Brown: 

The forms will be available online and will be 
readily downloadable. As Kenneth Macintosh 
rightly said, the new scheme will come in over a 
fairly protracted period. The intention is to go with 
the grain of the way in which organisations 
operate on the ground and I entirely accept that 
forms are part of that. Our intention is to develop 
the infrastructure, including the application forms 
and the online access, in as user friendly a way as 
possible. Any subsequent changes would be 
made in consultation with stakeholders.

In another life, I saw how legal 
aid forms changed over time. I accept the 
importance of the issue, which is perhaps beyond 
its face value. We have to consider how the new 
system will operate in practice. 

I do not think that such matters are suitable for 
prescription in the bill. We are talking about a 
subsidiary issue that will be dealt with following the 
consultation. I have no doubt that the 
arrangements that we have in place to consult on 
the implementation of the scheme and on how 
such matters as fees and retrospection will be 
dealt with will allow ample opportunity for such 
matters to be pursued. Members will recall that 
when POCSA was brought in, there was extensive 
consultation. Money was provided for training and 
the development of a manual and leaflets. The 
same process will be involved with the bill. The 
financial memorandum allocates substantial 
funding to training and guidance, so there is 
already ample provision for such matters to be 
dealt with satisfactorily. I assure Ken Macintosh 
that we will not implement the scheme without 
informing people about what is coming. However, I 

do not believe that the bill should contain 
provisions on such details.

As regards the using up of old forms, I do not 
think that the member’s argument applies. The bill 
will bring in scheme membership in a particular 
format. It should be perfectly possible for old forms 
to be used up in the 18-month transition period 
between now and the introduction of the new 
system without specific transitional arrangements 
being necessary.

Against the background of the vigorous 
reassurances that I have given, I hope that 
Kenneth Macintosh will be prepared to withdraw 
amendment 235 and not to move amendment 236.

Mr Macintosh: 

Amendment 235, by agreement, withdrawn.

I accept what the minister has 
said. My point was worth making, but it is not 
worth including in the bill the provisions that I have 
proposed, so I ask permission to withdraw 
amendment 235.

Amendment 236 not moved.

Section 68 agreed to.

Section 69 agreed to.

Before section 70

Amendment 71 moved—[Robert Brown]—and 
agreed to.

Section 70 agreed to.

Section 71—Sources of information

Amendment 72 moved—[Robert Brown]—and 
agreed to.

Section 71, as amended, agreed to.

After section 71

Amendment 237 moved—[Robert Brown]—and 
agreed to.

Section 72—Statements of barred status: 
disclosure of whether individual under 

consideration for listing

Amendment 73 moved—[Dr Elaine Murray]—
and agreed to.

The Convener: Members will be delighted to 
know that we have reached the final grouping for 
today, which is on extensions of the time limit for 
disclosure of whether an individual is under 
consideration for listing. Amendment 121, in the 
name of the minister, is the only amendment in the 
group.

Robert Brown: It gives me great pleasure to 
speak to the final amendment to be considered 
today. Amendment 121 is a technical amendment 
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that seeks to clarify the operation of section 72 in 
respect of court procedures. It will put it beyond 
doubt that more than one application can be made 
for a six-month extension to the period during 
which consideration for listing can be disclosed. In 
addition, it will enable such an application to be 
made much closer to the expiry of the relevant 
period, which will help to minimise the making of 
applications that later turn out to be unnecessary.

I move amendment 121.

Amendment 121 agreed to.

Section 72, as amended, agreed to.

The Convener: 

Meeting closed at 17:04.

That concludes our day 1 
consideration of amendments. On day 2, we will 
begin with section 73. Any further amendments to 
section 73 onwards or to schedule 2 onwards 
should be lodged by 12 noon on Thursday. I thank 
everyone for their attendance and forbearance 
and, in particular, I thank the clerks for keeping me 
right during this afternoon’s complicated 
proceedings.
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Protection of Vulnerable Groups (Scotland) Bill 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 

Sections 1 to 31 Schedule 1 
Sections 32 to 89 Schedule 4 

Sections 90 and 91 Schedules 2 and 3 
Sections 92 to 96 Schedule 5 
Sections 97 to 101 Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 73 

Lord James Douglas-Hamilton 

238 In section 73, page 28, line 39, after second <child> insert <or indicating that a child may be at 
risk of harm> 

Iain Smith 
Supported by: Robert Brown 

1 Leave out section 73 

Section 74 

Iain Smith 
Supported by: Robert Brown 

2 Leave out section 74 

Section 75 

Iain Smith 
Supported by: Robert Brown 

3 Leave out section 75 

Section 76 

Iain Smith 
Supported by: Robert Brown 

4 Leave out section 76 

SP Bill 73-ML2 Session 2 (2007) 1
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Section 77 

Iain Smith 
Supported by: Robert Brown 

5 Leave out section 77 

Section 78 

Iain Smith 
Supported by: Robert Brown 

6 Leave out section 78 

Section 79 

Iain Smith 
Supported by: Robert Brown 

7 Leave out section 79 

Section 80 

Iain Smith 
Supported by: Robert Brown 

8 Leave out section 80 

Section 81 

Iain Smith 
Supported by: Robert Brown 

9 Leave out section 81 

Section 85 

Robert Brown 

74 In section 85, page 33, line 23, leave out <the countersigning of applications under this Part> and 
insert <disclosure applications> 
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After section 86 

Robert Brown 

122 After section 86, insert— 

<Application of fire safety rules to school care accommodation service 

 In section 78 of the Fire (Scotland) Act 2005 (asp 5), in subsection (5)(c), after 
“section)” insert “except where the service is provided as mentioned in subsection 
(4)(c)(ii) of that section”.> 

Section 88 

Robert Brown 

75 In section 88, page 36, line 6, at end insert— 

<(1A) Ministers may by order make such provision as they consider appropriate in 
consequence of, or for the purposes of giving full effect to, any legislation which forms 
part of the law of Northern Ireland which in Ministers’ opinion— 

(a) corresponds to provision made by virtue of this Act, or 

(b) affects the operation of any provision made by virtue of this Act.> 

Robert Brown 

76 In section 88, page 36, line 7, after <(1)> insert <or (1A)> 

Schedule 4 

Robert Brown 

77 In schedule 4, page 53, leave out line 5 and insert— 

 <The Teaching Council (Scotland) Act 1965 is amended as follows. 

In section 6—> 

Robert Brown 

78 In schedule 4, page 53, line 10, at end insert— 

 <In section 10B(1)(b)— 

(a) paragraphs (i) to (iii), and 

(b) the word “and” which follows those paragraphs, 

 are repealed. 

In section 11(8), for the words from “such” to “but” substitute “who has applied to be 
registered”.>

3
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Robert Brown 

123 In schedule 4, page 53, line 30, at end insert— 

<Foster Children (Scotland) Act 1984 (c.56) 

 The Foster Children (Scotland) Act 1984 is amended as follows. 

 In section 7, after subsection (2) insert— 

“(3) A person who lives in the same premises as a barred person shall not maintain 
a foster child. 

(4) In subsection (3) (and in section 15(2A)), “barred person” means a person who 
is barred from regulated work with children (within the meaning of the 
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00)).”. 

In section 15, after subsection (2) insert— 

“(2A) A person shall not be guilty of an offence under subsection (1)(c) above in 
relation to a contravention of section 7(3) if the person proves that he did not 
know, and had no reasonable ground for believing, that any other person living 
in the premises in which the person lives was a barred person.”. 

In section 21, before the definition of “care home service” insert— 

““barred person” has the meaning given by section 7(4);”.> 

Robert Brown 

79 In schedule 4, page 55, leave out lines 14 to 33 and insert— 

 <After section 113B insert— 

“113CA Suitability information relating to children 

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to children. 

(2) Suitability information relating to children is— 

(a) whether the applicant is barred from regulated work with children; 

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 
individual in the children’s list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the children’s barred list in pursuance of 
paragraph 3 or 5 of Schedule 3 to the Safeguarding Vulnerable Groups 
Act 2006. 

113CB Suitability information relating to protected adults 

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to protected adults. 

(2) Suitability information relating to protected adults is— 

(a) whether the applicant is barred from regulated work with adults; 
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(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 
individual in the adults’ list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the adults’ barred list in pursuance of paragraph 
9 or 11 of Schedule 3 to the Safeguarding Vulnerable Groups Act 2006. 

113CC Suitability information: supplementary 

(1) The Scottish Ministers may by order made by statutory instrument— 

(a) amend section 113CA for the purpose of altering the meaning of 
suitability information relating to children; 

(b) amend section 113CB for the purpose of altering the meaning of 
suitability information relating to protected adults. 

(2) Such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) Expressions used in sections 113CA and 113CB and in the Protection of 
Vulnerable Groups (Scotland) Act 2007 (asp 00) have the same meaning in 
those sections as in that Act, except that “prescribed” must be construed in 
accordance with section 125 of this Act.”. 

 Sections 113C to 113F are repealed.> 

Robert Brown 

80 In schedule 4, page 56, line 4, at end insert— 

<(  ) in subsection (3), for “Sections 113A(3) to (6) and 113C to 113F” substitute  
“Section 113A(3) to (6)”.> 

Robert Brown 

81 In schedule 4, page 56, line 14, at end insert— 

<(  ) in subsection (3), for “113C to 113F” substitute  “113CA to 113CC”.> 

Robert Brown 

239 In schedule 4, page 56, line 14, at end insert— 

<In section 117, after subsection (2) insert— 

“(3) An application under this section may, in particular, request a review of any 
information contained in a certificate by virtue of section 113B(4). 

(4) The Scottish Ministers, on receiving such a request, must ask the chief officer 
of the relevant police force who provided that information to reconsider 
whether the chief officer still thinks that the information concerned might be 
relevant for the purpose in respect of which it was requested.”.> 
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Robert Brown 

125 In schedule 4, page 56, line 14, at end insert— 

<In section 118— 

(a) in subsection (2A)(a), for “United Kingdom Passport Agency” substitute “Identity 
and Passport Service”, 

(b) for subsection (3) substitute— 

“(3) The Scottish Ministers must arrange the destruction of any fingerprints taken in 
pursuance of subsection (2) as soon as reasonably practicable after they have 
been used for the purpose mentioned in subsection (1).”.> 

Robert Brown 

83 In schedule 4, page 56, line 14, at end insert— 

 <In section 119A(2), the words from “; and” to the end of the subsection are repealed.> 

Robert Brown 

84 In schedule 4, page 56, line 20, leave out <120A(4)(b)(iii),> and insert <120A— 

(  ) in subsection (3)(b), for “included in any list mentioned in section 113C(3) or 
113D(3)” substitute “barred from regulated work with children or adults (within 
the meaning of the Protection of Vulnerable Groups (Scotland) Act 2007 (asp 
00))”,

(  ) in subsection (4)(b)(iii),> 

After section 90 

Robert Brown 

126 After section 90, insert— 

<Crown application 

(1) This Act binds the Crown. 

(2) But subordinate legislation made under this Act need not bind the Crown. 

(3) No contravention by the Crown of a provision made by or under this Act makes the 
Crown criminally liable. 

(4) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 

(5) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons.> 
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Fiona Hyslop 

152 After section 90, insert— 

<Promotion of children’s and protected adults’ well-being and safety 

Ministers must promote children’s and protected adults’ well-being and safety by 
providing— 

(a) advice and information, and 

(b) funding.> 

Lord James Douglas-Hamilton 

240 After section 90, insert— 

<Free disclosure requests 

  Ministers may, by regulations, make provision to place duties on any body that could, 
under or in connection with this Act, provide services or advice in relation to free 
disclosure requests for workers in the voluntary sector.> 

Section 91 

Iain Smith 

241 In section 91, page 37, line 7, at end insert— 

<(  ) Ministers may publish further guidance on the meaning of regulated work with children 
or protected adults. 

(  ) In particular, such guidance may amend the definition of work by reference to the 
regularity and frequency of any such work.>  

Schedule 2 

Robert Brown 

127 In schedule 2, page 46, line 4, at end insert <except— 

(a) caring for children aged 16 or 17 in the course of the children’s employment, or 

(b) caring for children which is merely incidental to caring for individuals who are 
not children.> 

Mr Kenneth Macintosh 

266 In schedule 2, page 46, line 4, at end insert <on more than 2 days in a period of 30 consecutive 
days>

Robert Brown 

128 In schedule 2, page 46, leave out lines 5 and 6 

Mr Kenneth Macintosh 

242 In schedule 2, page 46, line 5, leave out <employment> and insert <work> 
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Mr Kenneth Macintosh 

243 In schedule 2, page 46, line 6, leave out <employment> and insert <work> 

Robert Brown 

129 In schedule 2, page 46, line 8, at end insert <except— 

(a) teaching, instructing, training or supervising children aged 16 or 17 in the course 
of the children’s employment, or 

(b) teaching, instructing, or training children which is merely incidental to teaching, 
instructing, or training individuals who are not children.> 

Mr Kenneth Macintosh 

267 In schedule 2, page 46, line 8, at end insert <on more than 2 days in a period of 30 consecutive 
days>

Robert Brown 

130 In schedule 2, page 46, leave out lines 9 to 12 

Mr Kenneth Macintosh 

245 In schedule 2, page 46, line 9, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

246 In schedule 2, page 46, line 10, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

268 In schedule 2, page 46, line 14, after first <children> insert <on more than 2 days in a period of 
30 consecutive days> 

Mr Kenneth Macintosh 

248 In schedule 2, page 46, line 15, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

269 In schedule 2, page 46, line 17, after <children> insert <on more than 2 days in a period of 30 
consecutive days> 

Mr Kenneth Macintosh 

249 In schedule 2, page 46, line 17, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

250 In schedule 2, page 46, line 21, at end insert— 
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<(  ) an individual who has agreed to supervise contact with a child under 
arrangements for no commercial consideration made by the child’s parent 
or guardian or any person aged 18 or over with whom the child lives, in the 
course of a personal relationship.> 

Lord James Douglas-Hamilton 

251 In schedule 2, page 47, leave out lines 1 to 3 

Mr Kenneth Macintosh 

270 In schedule 2, page 47, line 2, after <children> insert <on more than 2 days in a period of 30 
consecutive days> 

Robert Brown 

131 In schedule 2, page 47, line 11, at end insert— 

<But a person only moderates such a service as mentioned in sub-paragraph (b) or (c) if 
the person has— 

(i) access to the content of the matter, or 

(ii) contact with users of the service.> 

Robert Brown 

132 In schedule 2, page 48, line 10, leave out from second <and> to end of line 11 

Robert Brown 

133 In schedule 2, page 48, line 11, at end insert— 

<Ministers may by order amend the definition of “further education institution” so as to 
include or exclude bodies listed in that schedule.> 

Robert Brown 

85 In schedule 2, page 49, line 11, leave out paragraph 21 and insert— 

<Chief education officer (however called) of a council.> 

Robert Brown 

134 In schedule 2, page 49, line 16, at end insert— 

<Fostering

Foster carer.> 

Schedule 3 

Mr Kenneth Macintosh 

252 In schedule 3, page 50, line 9, at end insert <on more than 2 days in a period of 30 consecutive 
days>

9

88



Robert Brown 

135 In schedule 3, page 50, line 16, leave out paragraph 2 

Robert Brown 

136 In schedule 3, page 50, line 26, after <adults> insert <(except caring for protected adults under 
the age of 18 which is merely incidental to caring for children generally)> 

Robert Brown 

137 In schedule 3, page 50, line 28, after <adults> insert <(except teaching, instructing, training or 
supervising protected adults which is merely incidental to teaching, instructing, training or 
supervising individuals who are not protected adults)> 

Robert Brown 

138 In schedule 3, page 50, leave out lines 29 to 32 

Mr Kenneth Macintosh 

253 In schedule 3, page 50, line 29, leave out <employment> and insert <work> 

Mr Kenneth Macintosh 

254 In schedule 3, page 50, line 30, leave out <employment> and insert <work> 

Robert Brown 

139 In schedule 3, page 50, line 34, leave out from <(other> to <employment)> in line 35 and insert 
<except—

(a) being in sole charge of protected adults in the course of the adults’ employment, 
or

(b) being in sole charge of protected adults which is merely incidental to being in sole 
charge of individuals who are not protected adults.> 

Mr Kenneth Macintosh 

255 In schedule 3, page 50, line 35, leave out <employment> and insert <work> 

Robert Brown 

140 In schedule 3, page 51, line 2, after <Providing> insert <assistance,> 

Robert Brown 

141 In schedule 3, page 51, line 3, after <training> insert <(except providing assistance, advice or 
guidance to a protected adult or protected adults which is merely incidental to providing 
assistance, advice or guidance to individuals who are not protected adults)> 

Robert Brown 

142 In schedule 3, page 51, line 5, leave out paragraph 7 
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Robert Brown 

143 In schedule 3, page 51, line 15, after <adults> insert <(other than contact with protected adults 
who are under the age of 18 which is merely incidental to contact with children generally)> 

Robert Brown 

265 In schedule 3, page 51, line 16, at end insert— 

<Inspecting care services on behalf of the Scottish Commission for the Regulation of Care 

Inspecting adult care services (including inspecting any premises used for the purposes 
of providing such services) in pursuance of section 25 of the 2001 Act. 

An “adult care service” is— 

(a) a support service, 

(b) an adult placement service, 

(c) a care home service, 

(d) a housing support service, or 

(e) an independent health care service which provides services of the type prescribed 
under section 94(1)(b), 

  not provided mainly or exclusively to children. 

  “Support service”, “adult placement service”, “care home service”, “housing support 
service”, and “independent health care service” have the same meanings as in the 2001 
Act.>

Robert Brown 

144 In schedule 3, page 52, line 4, leave out paragraph 11 

Section 92 

Lord James Douglas-Hamilton 

256 In section 92, page 37, line 10, leave out <in the children’s list> 

Lord James Douglas-Hamilton 

257 In section 92, page 37, line 17, leave out <in the adults’ list> 

Robert Brown 

86 In section 92, page 37, line 32, leave out <protected> 

Lord James Douglas-Hamilton 

258 In section 92, page 37, line 35, leave out <to the children’s list> and insert <to the list as it relates 
to children> 
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Lord James Douglas-Hamilton 

259 In section 92, page 37, line 38, leave out <to the adults’ list> and insert <to the list as it relates to 
adults>

Section 93 

Lord James Douglas-Hamilton 

260 In section 93, page 38, line 4, leave out from beginning to <distress> in line 5 

Section 94 

Robert Brown 

87 In section 94, page 38, line 37, at end insert <, or 

(d) a prescribed welfare service.> 

Lord James Douglas-Hamilton 

15 In section 94, page 38, line 37, at end insert <, or 

(  ) any form of support or assistance by a worker by reason of vulnerability or need 
arising from the individual’s— 

(i) infirmity or age, 

(ii) disability, 

(iii) illness or mental disorder, or 

(iv) dependency on drugs, alcohol or both, 

where the support or assistance is not a service mentioned in paragraphs (a) to 
(c).>

Robert Brown 

88 In section 94, page 39, line 8, at end insert— 

<(  ) In subsection (1)(d), “welfare service” includes any service which provides support, 
assistance, advice or counselling to individuals with particular needs.> 

Section 95 

Robert Brown 

145 In section 95, page 39, line 14, after <enactment,> insert— 

<(  ) being a foster carer,> 

Robert Brown 

146 In section 95, page 39, line 32, at end insert— 
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<(  ) Ministers may prescribe circumstances in which work either is or is not to be treated for 
the purposes of this Act as being done in the course of a family or personal 
relationship.>

After section 95 

Robert Brown 

271 After section 95, insert— 

<Fostering

(1) For the purposes of this Act, a “foster carer” is— 

(a) an individual with whom a child has been placed under section 26(1) (placement 
by councils) of the Children (Scotland) Act 1995 (c.36), or 

(b) an individual who— 

(i) maintains a child as a foster child for the purposes of the Foster Children 
(Scotland) Act 1984 (c.56), or 

(ii) looks after a child to whom that Act applies by virtue of section 17 of that 
Act.

(2) A foster carer is to be treated as doing work for— 

(a) the council which placed the child with that foster carer under section 26(1) of the 
Children (Scotland) Act 1995 (c.36), or 

(b) in the case of a foster carer of the type described in subsection (1)(b), any person 
who—

(i) made the arrangements in pursuance of which the foster carer looks after 
the child, and 

(ii) has power to terminate those arrangements. 

(3) Subsections (2) to (7) of section 95 do not apply in relation to work as a foster carer.  

(4) References in section 3 to dismissing an individual doing regulated work are, in relation 
to foster carers, to be read as references to terminating the fostering arrangements 
concerned.> 

Fiona Hyslop 

261 After section 95, insert— 

<Meaning of “normal duties”

In this Act, “normal duties” in relation to regulated work means that the individual 
carrying out the work does so on two or more days in a consecutive 30 day period.> 

Section 96 

Iain Smith 
Supported by: Robert Brown 

16 In section 96, page 40, leave out lines 3 and 4 
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Iain Smith 

10 In section 96, page 40, line 9, leave out <18> and insert <16> 

Iain Smith 
Supported by: Robert Brown 

17 In section 96, page 40, line 9, leave out from <(and> to end of line 10 

Dr Elaine Murray 

89 In section 96, page 40, line 22, leave out <barred status> and insert <scheme membership> 

Dr Elaine Murray 

90 In section 96, page 40, line 28, leave out <barred status> and insert <scheme membership> 

Robert Brown 

91 In section 96, page 41, line 4, at end insert— 

 <“IBB” is an acronym for the Independent Barring Board established by section 1 
of the Safeguarding Vulnerable Groups Act 2006 (c.47),> 

Iain Smith 
Supported by: Robert Brown 

18 In section 96, page 41, leave out lines 7 and 8 

Iain Smith 
Supported by: Robert Brown 

19 In section 96, page 41, leave out lines 29 and 30 

Robert Brown 

92 In section 96, page 41, line 30, at end insert— 

 <“registrar of dentists and dental care professionals” means the registrar appointed 
 under section 14 of the Dentists Act 1984 (c.24), 

 “Registrar of health professionals” means the Registrar appointed under Article 4 
of the Heath Professions Order 2001 (S.I. 2002/254), 

 “Registrar of nurses and midwives” means the Registrar appointed under Article 4 
of the Nursing and Midwifery Order 2001 (S.I. 2002/253), 

 “registrar of pharmaceutical chemists” means the registrar appointed under section 
1 of the Pharmacy Act 1954 (c.61),> 

Robert Brown 

93 In section 96, page 42, line 2, leave out from first <or> to <work> in line 3 and insert <that type 
of regulated work for the organisation (or to be offered such work by the organisation)> 
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Schedule 5 

Iain Smith 
Supported by: Robert Brown 

20 In schedule 5, page 58, leave out line 11 

Robert Brown 

94 In schedule 5, page 58, line 14, at end insert— 

<chief officer of a relevant police force section 96(4)> 

Iain Smith 
Supported by: Robert Brown 

11 In schedule 5, page 58, leave out line 16 

Robert Brown 

148 In schedule 5, page 59, line 6, at end insert— 

<foster carer section (Fostering)(1)>

Robert Brown 

95 In schedule 5, page 59, line 9, at end insert— 

<IBB  section 96(1)>

Iain Smith 
Supported by: Robert Brown 

21 In schedule 5, page 59, leave out line 12 

Robert Brown 

96 In schedule 5, page 59, leave out lines 15 and 16 

Iain Smith 
Supported by: Robert Brown 

22 In schedule 5, page 60, leave out line 1 

Robert Brown 

97 In schedule 5, page 60, line 1, at end insert— 

<registrar of dentists and dental care professionals section 96(1) 

 Registrar of health professionals  section 96(1) 

 Registrar of nurses and midwives  section 96(1) 

 registrar of pharmaceutical chemists section 96(1)> 
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Iain Smith 
Supported by: Robert Brown 

12 In schedule 5, page 60, leave out line 10 

Dr Elaine Murray 

98 In schedule 5, page 60, line 21, leave out <barred status> and insert <scheme membership> 

Section 99 

Dr Elaine Murray 

262 In section 99, page 43, line 2, at end insert— 

<Section 34(1A)> 

Fiona Hyslop 

263 In section 99, page 43, line 2, at end insert— 

<Section 34(1A)(h)> 

Iain Smith 
Supported by: Robert Brown 

13 In section 99, page 43, line 3, leave out <81(1),> 

Robert Brown 

99 In section 99, page 43, line 3, after <88(1)> insert <or (1A)> 

After section 99 

Lord James Douglas-Hamilton 

264 After section 99, insert— 

<Review of the operation and implementation of the Act 

Ministers shall, as soon as practicable after the second anniversary of the date on which 
this Act comes into force and on a biennial basis thereafter— 

(a) prepare a report on the operation and implementation of this Act; and 

(b) lay the report before the Parliament.> 

Long Title 

Iain Smith 
Supported by: Robert Brown 

14 In the long title, page 1, line 5, leave out from first <to> to <children;> 
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Protection of Vulnerable Groups (Scotland) Bill

2nd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 

Groupings of amendments 

Sharing child protection information
238, 1, 2, 3, 4, 5, 6, 7, 8, 9, 16, 17, 18, 19, 20, 11, 21, 22, 12, 13, 14 

School care accommodation services: fire safety rules
122

Power to give effect to corresponding provision in Northern Ireland
75, 76, 99 

Amendment of Teaching Council (Scotland) Act 1965: registration
77, 78 

Fostering
123, 134, 145, 271, 148 

Enhanced criminal record certificates: suitability information
79, 80, 81, 83, 84 

Crown application
126

Promotion of children’s and protected adults’ well-being and safety
152

Duties in relation to free disclosure requests
240

SP Bill 73-G2 Session 2 (2007) 
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Regularity and frequency of work
241, 266, 267, 268, 269, 270, 252, 261 

Notes on amendments in this group 
Amendment 270 is pre-empted by amendment 251 in the group: Provision of 
advice or guidance to children 

Regulated work: incidental activities and contact in course of children’s or 
protected adults’ employment
127, 128, 242, 243, 129, 130, 245, 246, 248, 249, 135, 136, 137, 138, 253, 254, 139, 
255, 141, 143 

Notes on amendments in this group 
Amendment 128 pre-empts amendments 242 and 243  
Amendment 130 pre-empts amendments 245 and 246  
Amendment 138 pre-empts amendments 253 and 254  
Amendment 139 pre-empts amendment 255  

Definition of unsupervised contact
250

Provision of advice or guidance to children
251

Notes on amendments in this group 
Amendment 251 pre-empts amendment 270 in the group: Regularity and 
frequency of work 

Regulated work with children: moderating chatrooms
131

Regulated work with children: education
132, 133, 85 

Regulated work with adults
140, 142, 265, 144 

Definition of “harm”
260

Definition of “protected adult”
87, 15, 88 

Definition of “work”
146

Definition of “child”
10
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Review of the operation and implementation of the Act
264
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Amendments already debated 

Combination of children’s and adults’ list
256, 257, 258, 259 

Court referrals and automatic listing
96

Minor, technical and miscellaneous amendments
74, 86, 94 

Regulatory bodies: referrals and information etc.
92, 97 

Organisations not to permit barred individuals to do regulated work
262, 263 

Restrictions on listing: interaction with Safeguarding Vulnerable Groups Act
91, 95 

Statement of barred status: rename as “statement of scheme membership”
89, 90, 98 

Review of police information
239

Use of fingerprints 
125

Persons entitled to see disclosures
 93 
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EDUCATION COMMITTEE

EXTRACT FROM THE MINUTES

5th Meeting, 2007 (Session 2)

Wednesday 20 February 2007

Present:

Ms Rosemary Byrne Lord James Douglas-Hamilton (Deputy 
Convener)

Fiona Hyslop Adam Ingram
Marilyn Livingstone Mr Frank McAveety
Mr Kenneth Macintosh Dr Elaine Murray
Iain Smith (Convener)

Also present: Robert Brown, Deputy Minister for Children and Young People. 

Protection of Vulnerable Groups (Scotland) Bill: The Committee considered the 
Bill at Stage 2 (Day 2).

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 
7, 8, 9, 74, 122, 75, 76, 77, 78, 123, 79, 80, 81, 239, 125, 83, 84, 126, 127, 
128, 129, 130, 131, 132, 133, 85, 134, 135, 136, 137, 138, 139, 140, 141, 
142, 143, 265, 144, 86, 87, 88, 145, 146, 271, 16, 17, 89, 90, 91, 18, 19, 92, 
93, 20, 94, 11, 148, 95, 21, 96, 22, 97, 12, 98, 13, 99 and 14.

Amendment 250 was agreed to by division (For 7, Against 0, Abstentions 2)

Amendments 152, 240, 241, 251, 260, 10 and 264 were moved and, with the 
agreement of the Committee, withdrawn.

The following amendments were not moved: 238, 266, 267, 268, 248, 269, 
249, 270, 252, 256, 257, 258, 259, 15, 261, 262 and 263.

Amendments 242, 243, 245, 246, 253, 254 and 255 were pre-empted.    

Sections 85, 88, schedules 4, 2 and 3, sections 92, 94, 95, 96, schedule 5, 
section 99 and the long title were agreed to as amended.

Sections 82, 83, 84, 86, 87, 89, 90, 91, 93, 97, 98, 100 and 101 were agreed 
to without amendment.

The Committee ended consideration of the Bill at Stage 2.
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Scottish Parliament

Education Committee
Tuesday 20 February 2007

[THE CONVENER opened the meeting at 13:33]

Protection of Vulnerable Groups 
(Scotland) Bill: Stage 2

The Convener (Iain Smith): 

Members should have the second marshalled 
list, the second grouping of amendments and a 
copy of the bill. I hope that they have their wits 
about them as well, because we will cover some 
fairly complex issues in the course of the 
afternoon.

Good afternoon, 
colleagues, and welcome to the fifth meeting of 
the Education Committee in 2007. Today’s agenda 
has just one item—the continuation of our stage 2 
consideration of the Protection of Vulnerable 
Groups (Scotland) Bill. We welcome again Robert 
Brown, the Deputy Minister for Education and 
Young People. As usual, he is accompanied by a 
group of the wise. I remind committee members 
that officials can assist the minister during the 
meeting but are not allowed to speak during our 
consideration of amendments.

Section 73—Child protection information

The Convener: The first group of amendments 
today is the 30th group of amendments for the bill 
to date and is on sharing child protection 
information. Amendment 238, in the name of Lord 
James Douglas-Hamilton, is grouped with 
amendments 1 to 9, 16 to 20, 11, 21, 22 and 12 to 
14.

Lord James Douglas-Hamilton (Lothians) 
(Con): 

The Law Society of Scotland was concerned 
that the definition in the bill of “child protection 
information” was not sufficiently wide. It felt that 
the police might well hold information on an 
individual’s propensity to violence, but that the 
information might not necessarily be related to the 
child.

I second the convener’s words of welcome 
for what might be the final day of stage 2 
consideration of this bill. I start by saying that I 
strongly support the convener’s amendments in 
this group, which are essential. However, I will not 
be moving my amendment 238, because part 3 of 
the bill, which the amendment seeks to amend, 
will be removed.

Amendment 238 was lodged as a marker. The 
issue will require close consideration after the 
election. It could be covered in the committee’s 

legacy paper; that would be a service to 
parliamentarians in the next session of Parliament.

Amendment 238 not moved.

The Convener: 

Colleagues will be aware that the purpose of the 
amendments in this group is to delete part 3 of the 
bill. I had intended to lodge a single amendment 
saying “Delete part 3”, but that could not be done. 
Amendments 1 to 9 will therefore delete the 
individual sections that make up part 3. The other 
amendments in the group are consequential; they 
will delete other references to those sections.

I will speak to amendment 1 
and all the other amendments in the group. 

Members will know that lying behind the 
amendments is the strong recommendation in the 
committee’s stage 1 report that part 3 should not 
be proceeded with at the moment. I want to put 
the committee’s recommendation in context and to 
put on record that the recommendation does not 
mean that I or other committee members believe 
that child protection information should not be 
shared. Quite the opposite—we believe that 
information has to be shared when it is necessary 
to do so to protect children. No agency, statutory 
or otherwise, should think that this committee 
believes that, if agencies have information that 
should be shared with other organisations to 
ensure the protection and welfare of children, they 
should not share that information.

However, as members will recall from stage 1, 
concerns were expressed about part 3 of the bill, 
because it might lead to unforeseen 
circumstances. Children’s charities that provide 
advice and assistance to children were concerned 
that part 3 might inadvertently discourage children 
from seeking appropriate advice and assistance in 
relation to aspects of their behaviour—in 
particular, their sexual behaviour or behaviour 
relating to drugs, alcohol or other issues that affect 
their health. Children might be discouraged from 
seeking advice if they were worried that 
information might be passed inappropriately to 
other authorities—in particular, to the police.

The intention behind my amendments in this 
group is to remove part 3 while proper consultation 
takes place. Any subsequent legislative 
requirement on statutory bodies should take into 
account the importance of children’s right to 
confidentiality. They have a right to access health 
and advice services confidentially. Only when a 
child is at risk should information be passed on to 
other agencies that can help to alleviate the risk.

We welcome the Scottish Executive’s 
acceptance of the committee’s recommendation to 
remove part 3. I hope that any consultation, or any 
guidance issued, will take full account of the need 
to protect children’s rights. On occasion, it may be 
in the interests of a child not to share information, 
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whereas on other occasions it will be absolutely 
essential that information is shared.

I move amendment 1.

Fiona Hyslop (Lothians) (SNP):

I will be interested to hear from the minister what
steps are being taken to ensure that the on-going 
consultation on further proposed legislation is the 
kind of consultation that we have been talking 
about—consultation that can inform future 
legislation.

I thank the 
convener for lodging the amendments in his name 
on behalf of the committee, following our 
recommendation at stage 1. It is clear that 
information sharing is critical in protecting children.

The Education Committee feels that we should 
not be considering only adults who share 
information about children; we should also be 
acknowledging that children have responsibility for 
information about themselves and will want to 
protect themselves. That is where some of the 
issues that have arisen have come from.

I hope that the convener’s amendments do not 
result in the situation becoming static. I hope that 
this is a movable agenda, with information already 
being actively shared in practical terms. It is 
absolutely essential that we do not take an 
institutionalised approach to the sharing of 
information. I am more interested in the practical 
reality of what information sharing means for front-
line services than I am in the legislative toolkit that 
is used to achieve that information sharing. 
Perhaps the minister can tell us what the current 
status of the consultation is, so that any incoming 
Administration—of whatever colour—can progress 
the agenda of child protection information in a 
sensible and co-operative manner. 

The Deputy Minister for Education and
Young People (Robert Brown): 

Underlying the comments that the convener and 
Fiona Hyslop have made is the understanding that 
we are less interested in the legislative vehicle for 
bringing about a particular result than we are in 
ensuring that information is shared, where 
appropriate. There are sensitivities to the 
background, as a number of members have 
commented, and we have to reflect those 
sensitivities in the mechanisms that are put in 
place. However, at the end of the day, we are 
interested in professional practice in terms of the 
individual decisions that are made by 
organisations, professionals and local authorities 
and in ensuring that there is in place a robust 
arrangement that enables us to avoid the sort of 
tragedies that have taken place involving 
situations in which things have fallen into the gaps 

between bodies or individuals because of a failure 
to share information. Part 3 was put into the bill 
because of the importance that was attached to 
that area and because of the repeated references 
in committees of inquiry and so on to difficulties in 
that regard. 

I support the 
amendments in the convener’s name and I am 
grateful to Lord James Douglas-Hamilton for not 
moving amendment 238. 

The draft code is pretty well advanced at the 
moment. Subject to the views of ministers, it will 
be out for consultation before dissolution. It will 
consider carefully issues of confidentiality and the 
sort of things that the convener touched on. It will 
be underpinned by legal duties at the earliest 
appropriate legislative opportunity. 

At a number of events, including one on 
Saturday, which will involve young people, some 
of the implications of the code of practice will be 
discussed with a view to drawing out some of the 
issues as clearly as we can. As has been rightly 
said, this is a sensitive area in which we need 
proportionality and balance. However, it is also an 
important area in relation to which inaction is not 
an option. We have to move forward in a way that 
is both comfortable to those who have to operate 
the system on the ground and effective. Due 
regard must be paid to the rights of individuals but 
we must not lose track of the important underlying 
issue of the protection of children, which is what 
this is all about at the end of the day.

The Executive decided to remove part 3 at this 
stage because we wanted to allow the discussions 
and consultation to take place and reach a 
satisfactory conclusion. We have every reason to 
believe that that will happen. 

The Convener:

Amendment 1 agreed to.

Thank you for those reassuring 
comments. 

Section 74—Duty to share child protection 
information

Amendment 2 moved—[Iain Smith]—and agreed 
to. 

Section 75—Duty to co-operate

Amendment 3 moved—[Iain Smith]—and agreed 
to. 

Section 76—Code of practice about child 
protection information

Amendment 4 moved—[Iain Smith]—and agreed 
to. 

Section 77—Duty to enable, encourage and 
help workers to share child protection 

information

Amendment 5 moved—[Iain Smith]—and agreed 
to. 
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Section 78—Lifting of restrictions on sharing 
child protection information

Amendment 6 moved—[Iain Smith]—and agreed 
to. 

Section 79—Child’s welfare to be paramount 
consideration

Amendment 7 moved—[Iain Smith]—and agreed 
to. 

Section 80—Relevant persons

Amendment 8 moved—[Iain Smith]—and agreed 
to. 

Section 81—Enforcement etc

Amendment 9 moved—[Iain Smith]—and agreed 
to. 

Sections 82 to 84 agreed to. 

Section 85—Regulations about registration

Amendment 74 moved—[Robert Brown]—and 
agreed to. 

Section 85, as amended, agreed to.

Section 86 agreed to. 

After section 86

The Convener:

13:45

Group 2 is entitled “School care 
accommodation services: fire safety rules”. 
Amendment 122, in the name of the minister, is 
the only amendment in the group. I wish the 
minister well in explaining what the title of the 
group means. 

Robert Brown: 

Amendment 122 seeks to remove from the 
scope of part 3 of the Fire (Scotland) Act 2005—
an act with which I am intimately familiar—those 
who provide a school care accommodation service 
in their home under an arrangement with an 
education authority or with the managers of an 
independent or grant-aided school. Such services 
will be regulated by the Scottish Commission for 
the Regulation of Care, as part of the education 
authority’s or school’s overall school care 
accommodation service. The aim of the 
amendment is to reduce inappropriate or 
unnecessary regulation, while ensuring the 
continuing oversight of the care commission.

In the furore around parts 2 and 
3 of the bill, we have forgotten that there is also a 
part 4, to which amendment 122 relates. It seeks 
to achieve a proportionate regulatory model for 
people who provide residential accommodation on 
domestic premises, consistent with the aim of 
reducing the burden of regulation where possible.

I move amendment 122.

Amendment 122 agreed to.

Section 87 agreed to.

Section 88—Power to give effect to the 
Safeguarding Vulnerable Groups Act 2006

The Convener: Group 3 is on the power to give 
effect to corresponding provision in Northern 
Ireland. Amendment 75, in the name of the 
minister, is grouped with amendments 76 and 99.

Robert Brown: 

I move amendment 75.

These amendments are fairly 
straightforward. To avoid cross-border loopholes 
developing, we need to have the flexibility to 
respond to developments across the United 
Kingdom. We have worked closely with colleagues 
in England, Wales and Northern Ireland to ensure 
that the bill is compatible with the Safeguarding 
Vulnerable Groups Act 2006. The policy intention 
for all other United Kingdom jurisdictions is to be 
part of one scheme operating throughout the UK. 
However, it is prudent to include a provision that 
allows Scotland to respond to a possible future 
separate scheme for Northern Ireland. 
Amendments 75, 76 and 99 ensure that we can 
respond to any future legislation that is made by 
the Northern Ireland Assembly, which we hope will 
be back in action in the near future.

Amendment 75 agreed to.

Amendment 76 moved—[Robert Brown]—and 
agreed to.

Section 88, as amended, agreed to.

Section 89 agreed to.

Schedule 4
MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS

The Convener: Group 4 is on amendment of 
the Teaching Council (Scotland) Act 1965: 
registration. Amendment 77, in the name of the 
minister, is grouped with amendment 78.

Robert Brown: 

I move amendment 77.

The General Teaching Council 
for Scotland has asked for these amendments, so 
that those who are training to join the teaching 
profession are subject to the same scrutiny of their 
professional suitability as qualified teachers. The 
amendments will allow trainee teachers to be 
investigated by the GTCS for alleged misconduct. 
I was happy to lodge the amendments, because 
they are in line with the principal objective of the 
bill—to keep unsuitable individuals out of 
regulated work.

Amendment 77 agreed to.
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Amendment 78 moved—[Robert Brown]—and 
agreed to.

Iain Smith: Group 5 is on fostering. Amendment 
123, in the name of the minister, is grouped with 
amendments 134, 145, 271 and 148.

Robert Brown: 

In anticipation of a likely stage 3 amendment, I 
note that the Adoption and Children (Scotland) Bill 
raises in a new way the issue of people with 
permanence orders. We are considering how to 
deal with those people appropriately in the bill. 
There are a number of issues that we need to get 
right, because such people have some parental 
responsibilities and are in a slightly different 
category from foster carers. I give the committee 
notice that we are looking at the matter in detail 
and will return to it at stage 3.

As we know from consideration 
of the Adoption and Children (Scotland) Bill, foster 
carers play an important part in looking after some 
of Scotland’s most vulnerable children. It is 
important to prevent unsuitable individuals from 
becoming, or remaining as, foster carers and, 
therefore, to bring fostering within the scope of the 
scheme. The amendments put beyond doubt that 
foster caring is regulated work. Their effect is that, 
before approving foster carers and as part of 
foster carers’ continuing approval, councils will be 
able to require carers to become scheme 
members. The amendments will prevent those 
who are unsuitable to work with children from 
having access to potentially very vulnerable 
children through fostering.

I move amendment 123.

Lord James Douglas-Hamilton: Amendment 
123 is an extremely important amendment, 
because the bill as drafted does not extend to 
fostering. That must be rectified, because the role 
of foster carer could present an opportunity to 
harm a child. Moreover, children who are fostered 
are generally even more vulnerable than the 
average child, so the amendment is necessary to 
fill a vacuum.

Fiona Hyslop: Amendment 123 is necessary to 
define the activities of foster carers as regulated 
work. However, we should be aware of the 
subsequent implications for the fostering strategy. 
Foster carers have raised with us a concern over 
the number of complaints that are made against 
them. We have to recognise that some of those 
complaints may be legitimate, but foster carers 
themselves are often in a vulnerable situation 
because there is a lot of soft information within the 
information that councils hold. Every concern must 
be investigated, but—this is probably more a 
matter for the fostering strategy than for the bill—
we must ensure that foster carers are protected 
and that support services are put in place to help 
them when malicious complaints are made against 

them. In that context, we must be aware that a 
huge agenda still needs to be addressed in 
relation to fostering, but the amendment deals with 
the vital issue of protecting foster carers 
themselves as part of scheme membership.

Robert Brown: 

First, it is important to say that although we 
accept that there was an element of ambiguity, it 
certainly was not the case that foster caring was 
not intended to fall within the scope of the bill. The 
ambiguity carries over from the Protection of 
Children (Scotland) Act 2003. Amendment 123 is 
designed to put the issue beyond doubt rather 
than to establish something for the first time. 
Despite the potential ambiguity in POCSA, it had 
nevertheless been interpreted as including foster 
care for the purpose of referrals made to the 
disqualified from working with children list. The 
amendment takes the matter forward.

I will make a couple of 
comments in response to what has been said.

I agree with Fiona Hyslop’s comments. I hope 
that she will be reassured to an extent by the 
rigorous way in which information is dealt with as it 
comes on to the vetting list, as it were, and then 
goes through the process. I accept the point—she 
will be aware that it is reflected in the fostering 
strategy discussions—that complaints against and 
support for foster patients constitute a significant 
agenda, on which we hope to make significant 
progress as the fostering strategy moves forward. 
I am happy to give that assurance.

Amendment 123 agreed to.

The Convener: Group 6 is on enhanced 
criminal record certificates. Amendment 79, in the 
name of the minister, is grouped with amendments 
80, 81, 83 and 84.

Robert Brown: 

Furthermore, enhanced disclosures need to 
continue to be available for caring activities in 
respect of which it would not be appropriate for 
people to become scheme members. In those 
cases, the enhanced disclosure should contain 
additional suitability information that reveals 
whether the individual is barred from regulated 
work under the terms of the bill.

As members are aware, 
scheme disclosures will replace enhanced 
disclosures for people working with children or 
protected adults, but enhanced disclosures under 
the Police Act 1997 will continue to be available 
for work unrelated to regulated work. Casino 
licensing is one example of that.

The simplest example is that of checking 
individuals who are seeking to adopt a child. An 
enhanced disclosure check is only one part—but 
an important one—of the rigorous assessment that 
is made of individuals when they are in the 
process of adopting a child. It is important to note 
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that, after the child has been adopted, the 
adoptive parents assume the same full parental 
rights that are held by birth parents. Therefore, 
unlike an individual who does regulated work, it is 
not appropriate—for both definitional and practical 
reasons—to have an on-going vetting system for 
adoptive parents.

The amendments modify part V of the Police Act 
1997 by removing existing provisions on enhanced 
disclosure for those who work with children or 
vulnerable adults. In their place, new sections will 
be inserted that enable ministers to make 
regulations to specify which activities should 
qualify for enhanced disclosures in future. A 
degree of flexibility is also provided to enable the 
information revealed through enhanced 
disclosures to develop in line with provisions in 
England, Wales and Northern Ireland. That is the 
background to the amendments.

I move amendment 79.

Amendment 79 agreed to.

Amendments 80, 81, 239, 125, 83 and 84 
moved—[Robert Brown]—and agreed to.

Schedule 4, as amended, agreed to.

Section 90 agreed to.

After section 90

The Convener: Group 7 is on Crown 
application. Amendment 126, in the name of the 
minister, is the only amendment in the group.

Robert Brown: 

I move amendment 126.

Amendment 126 is largely 
technical and makes provision for Crown 
application in line with the general presumption for 
acts of the Scottish Parliament. It reflects similar 
amendments made to the Safeguarding 
Vulnerable Groups Act 2006 during its passage at 
Westminster, and it relates to the Crown in the 
sense of the Government rather than Her Majesty 
individually.

Amendment 126 agreed to.

The Convener: Group 8 is on promotion of 
children’s and protected adults’ well-being and 
safety. Amendment 152, in the name of Fiona 
Hyslop, is the only amendment in the group.

Fiona Hyslop: 

The amendment is also a recognition that, 
unless we put certain requirements in legislation, 
there is sometimes difficulty with their being 
supported by policy and by councils providing 
either funding or support services. Amendment 
152 would provide specifically, in a piece of 
legislation that deals with the protection of 
vulnerable groups, that ministers must promote 
children’s and protected adults’ well-being and 
safety by providing advice, information and 
funding.

Amendment 152 reflects the 
concerns that were raised at stage 1 that much of 
what the bill does in relation to child protection is 
reactive and concerns negative adult behaviour 
towards children that has happened in the past. 
The amendment recognises that much of child 
protection is about awareness, training, the here 
and now and being alert and vigilant to any future 
potential behaviour that endangers children.

The provision is general, but the policy intention 
is specific. It would require the minister to have a 
more proactive position in on-going training and 
advice to ensure vigilance by the many people 
who work with children. That would allow agencies 
to have access to the information that probably 
provides more protection for children than a 
retrospective record of what adults have done in 
harming children in the past.

Amendment 152 is about both the here and now 
and the future, whereas much of the bill is about a 
record of the past. Including a reality check would 
provide balance in the legislation and help 
organisations that seek to promote a positive 
agenda for child protection to find funding and 
support.

I move amendment 152.

Ms Rosemary Byrne (South of Scotland) 
(Sol): 

Amendment 152 would make a huge difference 
to backing up the bill. Legislation will never 
prevent people from slipping through the net, so 
the more that we can raise awareness and train 
people, including children, to be watchful and deal 
with situations, the better. That point would be 
backed by children’s organisations as well.

I support amendment 152. The issue 
cropped up throughout stage 1, and it is clear that, 
if we want to ensure that complacency does not 
set in after we pass the bill, we need to ensure 
that we are making every attempt to raise 
awareness and train children and adults. In my 
opinion, everyone in the community should be 
involved, and including a provision in the bill would 
put forward the view that the promotion of 
children’s and protected adults’ well-being and 
safety is necessary and important.

14:00
Robert Brown:

I have gone a long way in saying, right from the 
beginning of the debates on the bill, that I 
personally regard the availability of advice as 

I am gratified by members’ 
belief in the magical powers of including provisions 
in bills. Having said that, a general and important 
point has been made that reflects some debates 
that we have had before. 
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extremely important. If I recall correctly, the 
financial memorandum identified that about £1.4 
million for support for training and advice functions 
would go into the implementation of the bill for 
exactly the purpose that Fiona Hyslop spoke 
about. That is on top of other bits and pieces of 
money from Executive sources, such as the 
Health Department or the Education Department, 
which goes into the voluntary sector for a range of 
activities in relation to children’s and protected 
adults’ well-being and safety. It would be a 
mistake to move from the specific targets in the 
bill, which, as I have said previously, we want to 
develop in close collaboration with the central
registered body in Scotland and with the sector 
itself, and move towards general provision.

Unfortunately, amendment 152 does not limit 
itself to the functions of the bill. As Fiona Hyslop 
rightly says, it is a general statement that extends 
well beyond the bill and would be a general duty to 
promote well-being, which would be so badly 
focused that it would not achieve much. The bill is 
not about children in general; it is about protecting 
children from unsuitable individuals who, at their 
place of work, might harm them. Although I go 
along with the underlying ethos of amendment 
152, which seeks to bring a more positive note to 
the climate that surrounds the bill—another point 
with which I have sympathy—the bill is not the 
right place for such a duty. In any event, if it was to 
work, it would have to focus much more on 
particular purposes.

I take this opportunity to stress once again that 
we do not want to be complacent in this area. We 
want organisations and individuals who work with 
children to have in place effective recruitment and 
checking policies as well as the checks for 
unsuitability for which the bill provides. We want to 
support organisations that do their best in the field, 
but including in the bill amendment 152 would not 
bring us to that objective. The amendment is ill-
defined and ill-focused, and it does not provide the 
assistance that Fiona Hyslop is looking for.

However, I congratulate Fiona Hyslop on lodging 
the amendment. The area is important, and we will 
have to come back to it once the bill is passed to 
ensure that the climate of opinion surrounding the 
bill is sensitive to and conscious of the issues that 
have been the subject of so much debate during 
the bill’s passage.

With those points in mind, I ask Fiona Hyslop to 
consider seeking to withdraw amendment 152, 
given my general assurances about the amount of 
funding and support that is being put into the area, 
and the way in which the Executive intends to 
collaborate with the sector to fulfil both the bill’s 
objectives and those of Fiona Hyslop.

Fiona Hyslop: 

I recognise that the financial memorandum 
shows that the budget contains an amount of 
money for training and advice functions. However, 
from the passing of the Education (Additional 
Support for Learning) Act 2004, we know that 
money that was available for training and advice 
related to the implementation of the legislation and 
not to the general functions that front-line services 
were meant to provide. I am therefore cautious 
about interpreting that commitment as meaning 
that money will be available for the intention and 
purposes identified in amendment 152.

I thank the minister for his 
comments. I will respond by making a few points 

that reflect on other pieces of legislation passed by 
the Education Committee.

It is not unreasonable for ministers to have a 
duty to promote advice about the protection of 
children. We have just passed the Scottish 
Schools (Parental Involvement) Bill, which gives 
ministers a duty and responsibility to promote 
parental involvement in education. The promotion
of child protection is as much a ministerial function 
as is the promotion of parental involvement in 
education, so that weakens part of the argument 
against the amendment.

The minister might have a point about the 
crafting of the amendment as it stands. It is very 
general about the idea of well-being, so if I 
withdraw the amendment I might come back at 
stage 3 with a more focused amendment about 
the duty to promote specific advice and training in 
relation to child protection and safety.

Amendment 152, by agreement, withdrawn.

The Convener: Group 9 is on duties in relation 
to free disclosure requests. Amendment 240, in 
the name of Lord James Douglas-Hamilton, is the 
only amendment in the group.

Lord James Douglas-Hamilton: 

I move amendment 240.

Amendment 
240 is a probing amendment that was lodged in 
response to concerns of the central registered 
body in Scotland, which is referred to in the 
amendment and which acts as a clearing house 
and advisory service for the free disclosure checks 
that are currently given to volunteers. The central 
registered body would, if ministers were formally to 
give it duties by regulation, be reassured that the 
Executive would continue to provide into the future 
funding commensurate with those duties. The 
minister may wish to consider further amendment
240.

The Convener: I want to raise another issue on 
the back of that. Lord James referred to free 
disclosures for voluntary groups. One concern for 
many small groups is the administrative burden 
that the bill could place on them. I wish clarification 
of whether a bar exists on any organisation other 
than the central registered body operating as a 
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clearing house or agency to provide services 
under the scheme for small voluntary 
organisations. For example, local community 
service volunteer organisations could provide a 
service to small organisations in their area to deal 
with the requirements of the vetting and barring 
scheme, so that those small organisations would 
not have to take on the administrative burden. I 
ask the minister to clarify whether that would 
require legislative change or whether it could be 
done under existing legislation. If, under existing 
legislation, organisations would be able to operate 
in that way along with the central registered body, 
will the minister agree to consider the issue as a 
way of alleviating some of the concerns of small 
voluntary organisations?

Robert Brown: 

The central aim is to deliver a system that 
increases protection of vulnerable groups while 
cutting bureaucracy for the individuals and 
organisations that work with those groups. As part 
of that, we must ensure that the right support 
services are in place for scheme members and 
employers, and we must explore with the CRBS 
how it will evolve to fit into the new landscape. I 
have said in several contexts that we envisage the 
CRBS’s advice role being enhanced under the 
new regime, with the assistance of the funding to 
which I referred. We see the CRBS as part of the 
on-going arrangements. However, on the precise 
way in which it will fit into the structures, all I can 
say is that we want to ensure that the structures fit 
the services and that they work as well as possible 
in practice.

Two issues have been raised. I 
will deal first with Lord James Douglas-Hamilton’s 
point about the central registered body. His point 
is entirely valid but, for several reasons, 
amendment 240 cannot provide meaningful clarity 
for the CRBS on its role, so we do not support it. 
However, that is not to say that the debate is not 
valid. It is inevitable that uncertainties will arise 
over the future roles of several organisations as 
we move from the enhanced disclosure regime to 
the new vetting and barring scheme. The best way 
to resolve those uncertainties is through 
discussion in the coming months. We intend to 
consult everybody who is involved.

We need to keep a certain distance between the 
CRBS and Disclosure Scotland because they 
have different functions in the overall scheme. 
Members will recall that the CRBS was set up at 
the instigation of the voluntary sector to provide a
support mechanism. We want to work out how 
best to provide that support and we want to make 
full use of the CRBS’s knowledge and expertise in 
the process. In effect, it will have an enhanced 
role.

Lord James Douglas-Hamilton said that 
amendment 240 is a probing amendment, so I 

hope that he is reasonably satisfied with what I 
have said. We do not need additional powers—the 
CRBS is set up as a non-statutory body, so we 
can adjust it without great difficulty.

The point that Iain Smith raised was raised at an 
early stage of the discussion of the bill—I think 
that it was first discussed in the consultation 
paper. We intend to move toward a situation in 
which other bodies in the voluntary sector can 
carry out the role of the central registered body 
and become approved groups for handling 
disclosure application arrangements. I think that 
part of Iain Smith’s point is that, at present, a 
disclosure application can go from a voluntary 
organisation, to the head office of the organisation, 
to the CRBS, to Disclosure Scotland and then 
back round the same route again. Without 
legislative provision, we can approve other 
organisations as clearing houses to carry out the 
role that the CRBS carries out at present. We 
envisage that the head offices of certain big 
organisations, such as the scouts, the boys 
brigade and the guides, could be approved to 
carry out the role, although they will have to meet 
requirements that are set by Disclosure Scotland 
as to their ability to carry out the task, in order to 
ensure that they can do so efficiently and in 
accordance with the particular arrangements. I am 
not clear about how far information about the 
availability of that option has been spread in the 
sector, but I have asked for inquiries to be made 
into that matter.

I appreciate that the issue is linked to 
implementation of the bill and that following it 
through is logical, but there is currently no 
legislative bar or any other reason why what has 
been proposed should not be done. It is open to 
bodies to come forward for approval.

I hope that that provides the reassurance that 
the convener seeks.

Lord James Douglas-Hamilton: 

Amendment 240, by agreement, withdrawn.

In the light of 
the minister’s assurances, I will not press 
amendment 240.

Section 91—Regulated work

The Convener: 

The purpose of amendment 241 is to include a 
requirement on organisations to take account of 
the regularity and frequency of work when they 
consider whether a post should be included in the 
scheme. At stage 1, concern was expressed about 
people being inappropriately required to be 

Group 10 is on the regularity 
and frequency of work. Amendment 241, in my 
name, is grouped with amendments 266 to 270, 
252 and 261. Amendment 270 would be pre-
empted by amendment 251, which is in a later 
group.
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members of the scheme as a result of local 
authorities’ overzealous behaviour or for other 
reasons, and there was uncertainty about whether 
certain things should be included in the scheme. I 
am sure that Ken Macintosh would not allow me 
not to mention the famous examples of the school
disco and the walking bus. There is also the 
example of parents being required by a local 
authority to be disclosure checked before going on 
to a bus to check that seat belts are correctly fitted 
on their disabled children. Obviously, that is a 
completely ridiculous situation.

The purpose of amendment 241 is not to get a 
statutory definition of “work”, because such a 
definition would be too inflexible. In that context, I 
have concerns about the route that has been 
taken south of the border, which I will deal with 
when I discuss the amendments in the name of 
Ken Macintosh. The purpose of my amendment is 
to require organisations to take account of the 
regularity, frequency and general nature of the 
work in question when they consider whether a 
post requires to be included in the scheme, and to 
give ministers the power to provide guidance on 
the matter.

Following discussions with the minister, I accept 
that there may be technical deficiencies in the 
phrasing of my amendment, for which I apologise. 
Perhaps we could return to those deficiencies 
later. That said, it would be helpful if ministers 
would give clearer guidance than that which has 
been given under the existing POCSA regime on 
the types of work—or, more accurately, the nature 
of the work—that should be considered under the 
scheme.

I have concerns about the more definitional 
approach in the amendments in the name of Ken 
Macintosh. A different route has been taken in 
England, where members of the public who take 
on regulated work will commit an offence if they do 
not apply for scheme membership. In those 
circumstances, it is necessary for members of the 
public to have a clear idea about what is and what 
is not “regulated work”.

A different approach is being taken in Scotland. 
It will not be an offence for a person to take on 
regulated work if they are not a scheme member. 
An offence will be committed only if the person 
has been barred, so people should be clear about 
whether they have been barred. Therefore, the 
issue will not arise here. Organisations will be
responsible for ensuring that people who 
undertake regular work are not barred, and for 
requiring that a scheme record be provided. The 
route that has been taken in Scotland will allow a 
more flexible approach. Therefore, I do not intend 
to support the amendments in the name of Ken 
Macintosh. I hope that the minister and members 
will support the approach that I have suggested, 

albeit that we may have to reconsider the wording 
of my amendment 241 at stage 3.

I move amendment 241.

Mr Kenneth Macintosh (Eastwood) (Lab): 

My amendments use a phrase that is borrowed 
from the equivalent legislation in England and 
Wales, using regularity or frequency of contact—to 
use the convener’s expression—as a criterion with 
which to define “normal duties”. The amendments 
would set contact on more than two days in every 
30 as an appropriate threshold. If my amendments 
were accepted, I hope that they would clarify to 
local authorities and other organisations when 
vetting checks are called for and when they are 
not. The amendments would help to avoid the 
frustration that has built up over the past couple of 
years over the fact that occasional volunteers 
have been turned away because they have not 
been checked.

The 
motive behind the amendments in my name in the 
group, like that behind amendment 241, is to 
address our concern about overzealous 
application of disclosure checks. We are talking 
about a difficult issue. We all have examples of 
checks having been insisted on for activities 
involving adults and children or vulnerable 
individuals or contact between them that many of 
us doubt were needed or desirable.

14:15
Fiona Hyslop: 

The amendments in the name of Ken Macintosh, 
which relate to various sections, are more specific 
than the amendment in my name. In lodging 
amendment 261, I approached the issue from a 
general broad-brush perspective and tackled the 
question of how “normal duties” should be 
considered. It might take a lawyer to work out what 
would have the best effect, but I think that the 
intention that I, Ken Macintosh and the convener 
have is to get more clarity. It comes back to the 
question of the success of the eventual legislation 
in operation and to people’s understanding of 
when the provisions will and will not apply. Our 
concerns over POCSA are related to 
implementation and people’s understanding of it. 

The minister should understand 
that a number of committee members are keen to 
have more clarity about what “normal duties” are 
and what the regularity of work will be. We need to 
find the best legislative solution to address the 
need for further definition, on which we all agree.

There is also a policy issue. If somebody has 
committed an offence in the past, what is the 
likelihood of their doing it again? If they are going 
to do it again, are they going to try consistently to 
gain access to children or vulnerable groups of 
people through regular work, or are they going to 
engage in one-off activities? Such considerations 
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of what constitute predictors for behaviour become 
a policy issue. I have some sympathy with what 
the convener is trying to do to allow guidance to 
reflect that—as long as everybody understands 
clearly that we are not making things difficult for, 
or precluding, those who take part in one-off 
activities for the benefit of children. I say that in a 
positive sense, as opposed to in a negative sense, 
or in relation to predicting how past behaviour will 
affect future activities against children.

Dr Elaine Murray (Dumfries) (Lab): 

A situation might develop in which the system is 
counterproductive because people feel unable to 
use a casual volunteer, despite that person’s 
being totally under the supervision of scheme 
members. If the Executive does not feel able to 
accept any of the amendments in the group, I 
hope that ministers might be able to come up with 
something at stage 3 that does work.

I
congratulate other committee members on the 
different approaches that they have taken in trying 
to solve an important problem that was raised with 
us: that of the occasional volunteer. That includes 
someone who stands in to ensure that a crèche 
can be run despite a scheme member being off 
sick. In such instances, an activity involving young 
people or protected adults cannot go ahead unless 
somebody steps in at the last minute to substitute 
for the person who is unable to do it. That is a 
serious concern.

Robert Brown: 

It is necessary to consider the issue from the 
beginning. There is a definition of “work” in section 
95. It is not as if there is no definition of “work”; it is 
a question of how specific and detailed that 
definition must be. As Iain Smith rightly said, we 
have certain qualms about the approach that was 
taken in England, which we think overcomplicates 
the matter rather than simplifies it, and therefore 
would not achieve the purpose that committee 
members and I have in mind, which is a definition 
that is simple and convenient for members of the 
public and organisations to deal with.

I begin by thanking committee 
members for their different approaches to the 
issue. There is no doubt that it is a difficult area, 
and that the suggestions that have been made 
and the debate that we are able to have help to 
clarify our thinking about the best way forward.

Sections 63 and 64 of the bill contain penalties 
for unlawful disclosure of scheme records or 
unlawful requests for scheme records. We do not 
want to go around hauling local authorities and 
others before the courts, but as well as situations 
that are allowed for in the bill, in which people can 
legitimately request information, there is also a 
strong prohibition, backed up by criminal 
sanctions, against people who ask for such things 
when they should not. It is important to point that 
out that there is that balance in the bill.

Some of the situations that have been referred 
to in today’s debate and before have achieved 
almost mythical status: the school disco and the 
walking bus and so on. For the most part, most of 
the examples I have heard are manifestly not 
covered by the provisions in the bill. Elaine 
Murray’s example of the crèche from which a 
worker calls off on one occasion, does not meet 
the regularity criterion and so would not be a 
problem. We have to use the phraseology of the 
legislation as the start point, whatever people do 
to misinterpret it later on. We have to consider 
whether there are things we can do to avoid gold 
plating and overegging the pudding. The first thing 
we must do is get the bill right in terms of what it 
will do in particular situations. 

There are myriad different activities that take 
place in the real world, and there are no nice, 
regular cut-off points between one level and 
another. There is a continuous spectrum of levels 
of contact, of trust and of responsibility for 
vulnerable people. The bill seeks to divide work 
into a few categories: regulated work with children; 
regulated work with adults; regulated work with 
both; and work that is not regulated. Therefore, in 
a sense, the scheme is quite straightforward. 
There are arguments—which we have dealt with—
about proportionality, which is basically about 
where to draw the line. Some of the amendments 
are about how to draw the line, which is a slightly 
different matter.

I do not think that it is possible to produce a 
comprehensive list of all the posts that constitute 
regulated work because the nature and description 
of people’s jobs is so varied and changes 
constantly over time. Any such list would be out of 
date as soon as it was published. For that reason, 
the Police Act 1997 and POCSA, in relation to 
disclosures and working with children respectively, 
describe the characteristics of regulated work and 
ask organisations to work out whether they are 
doing it or not. I am aware that organisations have 
a number of difficulties in interpreting “normal 
duties” under schedule 2 of POCSA. When the bill 
was drafted, we had to choose between sticking 
with something that referred to “normal duties”, or 
phraseology of that sort, or trying to come up with 
a different formulation that would be easier for 
organisations to interpret.

I accept that in England, Wales and Northern 
Ireland, the position has moved to a frequency-
based model, about which I share the convener’s 
concerns about implications. Scottish stakeholders 
are familiar with the normal-duties model from the 
previous regime. Some of the workings out of that 
have been done already and therefore there are 
some advantages in sticking with that rather than 
introducing a whole new formulation, which would 
not offer greater clarity and would require a 
massive re-education programme. We have gone 
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to some lengths to make the regulated work 
schedules of the bill easier to follow than schedule 
2 of POCSA. 

To the extent that the frequency test offers a 
specific cut-off, the concern would be that it is, 
arguably, somewhat arbitrary and designed more 
for the protection of vulnerable organisations than 
for the protection of vulnerable groups. Do not get 
me wrong: that is a legitimate concern, but it is not 
the main concern in producing the bill. The 
committee has on a number of occasions rightly 
observed that people, not systems, must be at the 
centre of the legislation. We need organisations to 
think about child and adult protection policies and 
about procedures, and to work out where the risks 
lie. A tick-box approach to disclosure, which would 
be very much encouraged by amendments 266 to 
270, and to a lesser extent by amendment 261, 
would perhaps not encourage that because 
organisations would, in fact, think, “Well, okay, 
that’s two days. Tick,” and the matter would be 
dealt with in that way. Employers have to exercise 
sound judgment and good sense about the normal 
duties of a post. That is a matter of good 
employment practice, which all committee 
members and ministers have said throughout the 
bill process must be central to how we deal with 
the bill.

I can give an example of a peculiarity of a 
frequency-based test for regulated work. It relates 
to the friend of a scout leader, who does not work 
at the scouts’ weekly meeting but helps out when 
they go camping overnight, perhaps every couple 
of months. Under amendments 266 to 270 and 
261, he would not be doing regulated work 
because such work is not of sufficient duration, yet 
he is in a position of trust and several times a year 
he has overnight access to teenagers sleeping in 
tents. Under the “normal duties” test, he would be 
covered, because his normal duties include 
helping out the scouts on occasional overnight 
camping trips. The example demonstrates that 
almost any formulation that appeared to be more 
precise would not necessarily cover the situations 
that it was intended to cover.

The phrase “normal duties” provides flexibility 
and focuses on the overall sense of what a person 
does in their work. That approach is preferable to 
an artificial or empirical test that would require 
employers to count the days on which a person 
was engaged in certain activities, which would 
create an arbitrary barrier. We will issue extensive 
guidance to help organisations to interpret “normal 
duties” and we will give numerous examples of 
what are and are not a person’s normal duties. 
However, it is better that the phrase “normal 
duties” should stand alone in the bill and have its 
ordinary, dictionary meaning.

Ministers have the power to amend schedules 2 
and 3 by order, under the affirmative procedure, 

so if subsequent discussions with stakeholders 
and the voluntary sector indicate that there is a 
particular difficulty, we will—I hope—be able to 
address the problem.

Amendment 241, in Iain Smith’s name, relates to 
guidance. We have said that we will lodge an 
amendment at stage 3 that will confer on the 
Scottish ministers a general power to issue 
guidance. Although we do not need such a power, 
we thought that it would be useful to put it in the 
bill. Therefore, there is no need for a specific 
requirement to issue guidance on the meaning of 
“regulated work”. A further difficulty, which Iain
Smith touched on, is the drafting of amendment 
241, which it appears would allow ministers to 
modify primary legislation by guidance. Guidance 
can offer interpretation on the operation of 
legislation but it cannot change the legislation—I
am sure that Iain Smith did not intend that it 
should do so.

Fiona Hyslop talked about regularity of work in 
relation to amendment 261. I think that she was 
referring to grooming, which—almost by 
definition—has regularity at its core, because it 
involves steady access and the building of a 
relationship of trust. A one-off situation would 
probably not be covered by provisions that 
addressed grooming.

Ken Macintosh and others were right to talk 
about “overzealous” application of disclosure 
checks. That is a major and significant issue, 
about which I have agonised during the bill’s 
progress. We should do what we can to avoid the 
overuse of supervisory powers and the gold 
plating of processes. We must avoid a situation in 
which things that ought not to be regulated are 
regulated because public bodies or others play 
safe. I hope that the comments that committee 
members and ministers have made throughout the 
bill’s passage will have some effect on how people 
deal with such matters.

As I said, sections 63 and 64 provide that people
who request disclosure information when they are 
not entitled to do so will be subject to criminal 
sanctions. That approach echoes the approach in 
the POCSA regime, but we want the issue to have 
greater prominence—I do not want to sound too 
threatening—as the bill is implemented. I am more 
than happy to continue to discuss the matter with 
committee members and to consider particular 
arrangements that might enhance that important 
aspect of the bill. Although the amendments that 
address the matter generated a useful debate, 
they would not make things easier—on the 
contrary, they would probably make things a wee 
bit more difficult.

I hope that my comments are helpful and give 
an indication of the Executive’s approach and the 
importance that we attach to the issues that 
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committee members raised in their amendments in 
this group.

The Convener: 

Amendment 241, by agreement, withdrawn.

Thank you. It is reassuring to 
know that ministers intend to issue appropriate 
guidance on the meaning of “regulated work” and 
“normal duties”. However, I remain slightly 
concerned that unless the bill requires ministers to 
deal specifically with that issue, they will not do so, 
so I might seek further discussions with the 
minister before stage 3. However, I accept that the 
second part of amendment 241 is probably 
technically defective, so I will not press the 
amendment.

Section 91 agreed to.

Schedule 2
REGULATED WORK WITH CHILDREN

14:30
The Convener: 

I hope that members are following this. If 
amendment 128 is agreed to, amendments 242 
and 243 will be pre-empted. Likewise, if 
amendment 130 is agreed to, amendments 245 
and 246 will be pre-empted; if amendment 138 is 
agreed to, amendments 253 and 254 will be pre-
empted; and if amendment 139 is agreed to, 
amendment 255 will be pre-empted.

I suggested to members that 
they should keep their wits about them and I have 
begun to show that I have already lost mine. We 
come to group 11, which concerns regulated work 
and incidental activities and contact in the course 
of children’s or protected adults’ employment.
Amendment 127, in the name of the minister, is 
grouped with amendments 128, 242, 243, 129, 
130, 245, 246, 248, 249, 135 to 138, 253, 254, 
139, 255, 141 and 143.

Robert Brown: 

The amendments in the group take us to the 
heart of what regulated work with children and 
adults is. It is helpful that they are grouped 
together, because they are interrelated. I will
summarise briefly what Executive amendments 
127 to 130, 135 to 139, 141 and 143 do and my 
broad response to amendments 242, 243, 245, 
246, 248, 249 and 253 to 255, in the name of 
Kenneth Macintosh. Amendment 10, in the name 
of Iain Smith—his first amendment on the 
definition of “child”—to which we will come later, is 
also relevant. I will mention it, but we will debate it 
later on.

I want to spend a little bit of time 
on the group, because it brings us to the second 
substantial issue in this afternoon’s discussions.

Executive amendments 127 to 130 adjust 
schedule 2, which defines regulated work with 

children. First, they make the provisions on caring 
for children and teaching, instructing, training or 
supervising children easier to follow. Secondly, 
they carve out those activities from regulated work 
in so far as they are only incidental to carrying on 
the same activities with adults. That puts it beyond 
doubt that, for example, a white-water rafting 
instructor—a mythical creature that has featured 
once or twice in our discussion of the bill—who 
runs courses that are aimed at adults and 
incidentally include a few 16 or 17-year-olds is not 
doing regulated work. That is a useful move 
forward, which I hope will commend itself to the 
committee.

Amendments 135 to 139, 141 and 143 restrict 
the scope of certain types of regulated work with 
adults as defined by schedule 3. The activities 
concerned are those that relate to: teaching, 
instructing, training and supervising protected 
adults; being in sole charge of protected adults; 
and providing advice or guidance to protected 
adults. As with the amendments to schedule 2, 
these amendments to schedule 3 exclude those 
activities from regulated work if the carrying out of 
the activity for protected adults is incidental to its 
being carried out for other persons. A practical 
example of that would be a driving instructor with 
20 clients, only one of whom happens to be a 
protected adult, and the instructor does not offer 
any services that are aimed particularly at 
protected adults. I think that the committee will 
agree that it would be faintly ludicrous if particular 
provision had to be made for such a situation.

Amendments 242, 243, 245, 246, 248, 249 and 
253 to 255 seek to replace “employment” with 
“work” in all instances in schedules 2 and 3. No 
doubt we will hear from Kenneth Macintosh shortly 
about the background to that approach and his 
reasoning for it. The amendments seek to narrow 
the scope of regulated work by excluding from it 
individuals working with children and protected 
adults who are themselves volunteers, just as the 
bill excludes individuals working with children and 
protected adults who are employed.

I am grateful to Kenneth Macintosh for lodging 
his amendments and am prepared in principle to 
support amendments 242, 243, 245 and 246 to 
paragraphs 2 and 3 of schedule 2. They would 
mean that people who work with 16 and 17-year-
old children who were themselves working as 
volunteers or paid employees would not be 
undertaking regulated work with children. For 
example, they would mean that an adult 
supervisor of a charity shop with 16 and 17-year-
old assistants would not be doing regulated work 
regardless of whether the assistants were 
volunteers or paid employees. That is absolutely 
right. However, as the convener explained to us in 
his lucid introduction to the group, amendments 
242, 243, 245 and 246 are pre-empted by 
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Executive amendments 128 and 130, so we will 
have to introduce amendments to the same effect 
at stage 3. 

I also want to consider the remaining 
amendments lodged by Kenneth Macintosh—
amendments 248, 249 and 253 to 255—at that 
time to ensure that we do not inadvertently remove 
protection from younger children or vulnerable 
adults. The principle behind and practical aspects 
of Ken Macintosh’s proposals will be dealt with at 
stage 3, with a wee bit of tidying up needed at the 
edges to deal with certain technical issues in 
relation to amendments 128 and 130. We will 
return with a slightly different formulation at stage 
3. I hope that everyone has followed all that.

Without wishing to pre-empt our later debate on 
amendment 10, which seeks to lower the age of 
majority for regulated work with children from 18 to 
16, I have to say that we will need some 
persuading in that respect, because such a move 
would open a fairly significant gap in protection for 
children in Scotland. Legitimate concerns have 
been expressed about what activities involving 16 
and 17-year-olds should be classed as regulated 
work. However, given our amendments and in 
following the spirit of amendments 242, 243, 245 
and 246, I hope that we have addressed 
members’ concerns that the bill has a 
disproportionate emphasis on work with 16 and 
17-year-olds. Indeed, that concern partly lies 
behind amendment 10, which, as I have said, will 
be debated later.

I hope that Ken Macintosh is reassured enough 
both by these steps and by our promises and 
undertakings to tighten up regulated work not to 
move the amendments in his name.

I move amendment 127.

Mr Macintosh: 

However, the bill will remove barriers only for 
protected groups in paid employment and 
differentiates between them and people who are 
not in paid employment but are, for example, 
volunteers, interns or involved in work experience. 

I hope that we would wish to encourage such 
activity and not discriminate in that manner.

I thank the minister for that 
explanation and, indeed, for accepting the 
principle behind amendments 242, 243, 245 and 
246, which, like other amendments that I have 
spoken to, were suggested by the Scottish Council 
for Voluntary Organisations. In the bill, the 
Executive has, rightly, differentiated between our 
treatment of vulnerable individuals and of children 
who are looked-after or who are in employment. 
For example, an individual in sole charge of and 
providing a service to a child would need to be 
disclosure checked, whereas an individual in sole 
charge of but providing paid employment to the 
child might not. As I understand it, the logic behind 
that approach is to remove barriers to paid 
employment for children and vulnerable adults.

I acknowledge that some of the Executive’s 
amendments in this group pre-empt some of my 
amendments and that, as far as my other 
amendments are concerned, the Executive has 
accepted the argument in principle and will 
consider how they might be reapplied at stage 3.

Fiona Hyslop: Although this area is complex, I 
think—and, indeed, hope—that we are reaching a 
solution. I have also been very confused at times, 
especially when I heard the convener described as 
lucid.

The Convener: That does not happen very 
often.

Fiona Hyslop: 

I wonder whether the convener or the minister 
will recapitulate for us the various pre-emptions in 
this grouping. The minister has accepted Ken 
Macintosh’s point that we should not differentiate
between paid employment and voluntary work; 
however, we should again make it clear that this 
policy should be led by the child seeking work, not 
by the prospect of predatory adults seeking out 
children. If that is the underlying guidance, the 
policy will be well rooted.

I want to pick our way through 
this issue, which brings us back to the concept of 
predictors of behaviour. On the example of the 
driving instructor that was mentioned earlier, I 
should point out that, in his regular work, he does 
not deliberately seek out children. The nub of the 
issue, particularly in relation to amendment 127, is 
whether the young person proactively seeks
employment in, for example, a charity shop. As the 
minister might recall, I have raised concerns about 
16 or 17-year-olds working with homelessness
charities and coming into contact with someone 
who might have a record as a result of activities 
with other vulnerable people. The minister has 
come some way towards acknowledging that 
situation by ensuring that the policy is driven by 
the young person’s activity, not by any situation in 
which an adult deliberately seeks constant access 
to a young person. I think that that allows us to get 
around some of the definitions.

The Convener: I will avoid getting back into any 
discussion on pre-emptions just now.

Robert Brown: 

Fiona Hyslop’s comments about predictors of 
behaviour and a young person’s actions in coming 
forward are a good specification of some of the 
thinking behind this. She laid that out extremely 
well.

This is a good example of how 
the committee’s scrutiny of the bill has enabled us 
to move forward in what I hope is a reasonably 
satisfactory way.
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The example of the homeless person, which 
was dealt with in the stage 1 discussions on 
evidence, is quite a good example in all sorts of 
ways. It touches on the protected adult aspect of 
the bill. Obviously, a 16 or 17-year-old young 
person working with a homeless person who is 
barred does not raise the protection of children 
issue in quite the same way; it is a slightly different 
issue. However, an organisation that dealt with 
people in that position would clearly have to have 
fairly robust procedures in place to deal with the 
complicated ramifications that would arise from the 
situation, although not necessarily in terms of the 
protection of children aspect, which is the 
important point here.

Although there are lots of difficult situations on 
the edge of the definitions, I think that what we are 
arriving at now is a proportionate and reasonable 
way in which to take things forward. It reflects the 
reality and the grain of what happens in real life—
that is really what it is all about—without losing, 
where we need them, the appropriate protections 
for children and vulnerable adults.

Amendment 127 agreed to.

The Convener: Amendment 266, in the name of 
Ken Macintosh, was debated in the previous 
group.

Mr Macintosh: 

Amendment 266 not moved.

This is the test relating to 
contact with children on more than two days out of 
30. I accept the arguments that the amendment 
reflects the English legislation and could, 
potentially, be overly rigid and that cases could fall 
outside any threshold, no matter how low it was 
set. Nevertheless, I retain an anxiety about the 
issue and look forward to the further discussion 
that the minister promised before stage 3 about 
what the guidance might contain. On that basis, I 
will not move amendment 266.

The Convener:

Amendments 128 and 129 moved—[Robert 
Brown]—and agreed to.

The information that Fiona 
Hyslop asked for is that, if amendment 128 is 
agreed to, amendments 242 and 243 will be pre-
empted.

Amendment 267 not moved.

The Convener:

Amendment 130 moved—[Robert Brown]—and 
agreed to.

If amendment 130 is agreed to, 
amendments 245 and 246 will be pre-empted. 

Amendments 268, 248, 269 and 249 not moved.

The Convener: Group 12 is on the definition of 
“unsupervised contact”. Amendment 250, in the 
name of Ken Macintosh, is the only amendment in 
the group.

Mr Macintosh: 

When he responded to the debate on the 
previous group of amendments, the minister talked 
about some examples of inappropriate disclosure 
checks reaching near-mythic status. He also 
talked about the contrast with his real-life 
experience. I am aware of the fact that some of 
the examples that have reached the papers have 
not been entirely accurately reported. However, 
the examples that I have brought to the committee 
are specific examples of legislation that has been 
passed by the Parliament not being interpreted in 
the way in which it was intended. I refer to the 
example of the Santa, which was a one-off. 
Somebody volunteered on one occasion to be a 
Santa and had to be disclosure checked, despite 
the fact that he had already been disclosure 
checked elsewhere. Frankly, he could not be 
scunnered to do it again in East Renfrewshire.

At the risk of repeating myself, I 
say that the motivation behind amendment 250 is 
the concern that the committee has expressed 
over the proportionality or potential overuse of 
disclosure or vetting and barring legislation.

14:45
I accept that the bill is trying to introduce a 

system whereby most people who will have 
contact with children by volunteering irregularly will 
at some point have a disclosure check that will be 
portable, so situations such as that which I 
described will arise less and less. I accept that that 
is the end point.

Another example of such a one-off situation is 
that of a school trip—to a cinema, theatre or 
museum—when a volunteer pulls out at the last 
minute and an adult is needed to accompany the 
students. Sometimes, if the one-off parent 
volunteer has not been disclosure checked, a trip 
is cancelled. That cannot be right. We must 
address such informal activity.

In amendment 250, I suggest that families and 
family friends should not be treated in the same 
manner as local authority employees. I understand 
that the bill deems contact to be unsupervised 
when it is in the absence of a parent, which means 
that a disclosure check is required. My 
amendment would allow parents and guardians to 
make arrangements with people who have a 
personal relationship to them to supervise contact 
with their children. That would transfer the risk to 
the parent or guardian. The amendment would not 
intervene in personal or informal arrangements or 
try to impose inappropriate or disproportionate 
legislative burdens on such arrangements.

I move amendment 250.

Fiona Hyslop: I see what Ken Macintosh gets 
at. Perhaps an underlying concern is that we have 
forgotten that, in most circumstances, parents 
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should take responsibility for their children. All of 
us as parents frequently give supervised contact 
to somebody else for a variety of reasons.

I understand where Ken Macintosh comes from 
in trying to separate out such situations but, in 
legislating for them, we would start to define them. 
That would involve huge and fundamental 
questions of the rights of the individual and the 
state and the relationship between parents and 
other people in legislation. Inadvertently, 
amendment 250 would open a huge can of 
worms—the definition of when parents have 
responsibility for giving supervision to somebody 
else. It has been suggested that the bill could 
touch on anything from 300,000 to 1 million 
people, but the amendment would start to touch 
on the 5 million people or whatever who are in the 
country. I understand what Ken Macintosh gets at, 
but to put such matters in legislation would be 
worrying.

The Convener: 

“Any friend of a member of an individual’s family is to be 
regarded as being the individual’s friend.”

I note that in section 95, 
“Meaning of ‘work’”, subsection (7) says:

A friend of your friend is my friend, indeed.

Fiona Hyslop: Unless you are a Liberal 
Democrat.

The Convener: Perhaps we could refer to 
amendment 250 as the Santa clause—I do not 
know.

Robert Brown: 

The amendment would give a parent or guardian 
of a child the right to agree that a friend could 
supervise their child’s contact with a worker, which 
would take that work out of the scope of regulated 
work. Far from extending the ambit of the state 
into individual life, as Fiona Hyslop suggested, the 
amendment would take an aspect out of 
regulation.

The amendment is quite 
cunning, dare I say it, and is quite good. It 
encapsulates a practical situation that emerges in 
real life, so I support it. Subject to the committee’s 
agreement, we will consider whether any minor 
technical amendments are needed at stage 3 to 
give full effect to the amendment.

The amendment relates to the definition of 
unsupervised contact with children in schedule 2, 
which lists people in whose absence contact is 
unsupervised. The amendment would take some 
people out of the bill’s scope and would widen the 
unregulated bit of activity. That is the opposite of 
what Fiona Hyslop suggested.

The reason why we need to consider stage 3 
amendments is that amendment 250 refers to 
personal relationships but not to family 
relationships, so we want at stage 3 to extend the 

amendment’s scope in line with its intention. We 
want to get the phraseology right.

Without wishing to set other hares running, I 
should mention that it crosses my mind that, 
although the age of 18 is mentioned in the 
amendment, some parents are under 18. That 
might raise some issues that we need to think 
about. However, I have no fixed view on that 
aspect and I encourage members to agree to 
amendment 250.

Let me respond to some of the more general 
points that members made. As Fiona Hyslop said, 
the need for parents to take responsibility for their 
own children must be at the heart of what we do 
and the starting point for many of the activities that 
we are talking about. I accept that Ken Macintosh 
instanced real examples of situations in which 
people have gold plated things that, arguably, 
should not have been gold plated but, 
nevertheless, it is important that we try to draw out 
such things and provide clarity on whether 
particular situations should be regarded as 
regulated work. We need to keep in mind the big 
thing, to which we keep returning, which is that 
organisations need to have regard to the general 
safety of the arrangements for such matters.
Certainly, the last thing on earth that we want to 
do is to regulate Santa unnecessarily but, in that 
example, I think that Ken Macintosh suggested 
that the irregularity would have been dealt with by 
the multiple disclosure provisions that are now 
contained in the bill. Therefore, that situation might 
have been tackled in a slightly different way in any 
event.

I am grateful to Ken Macintosh for amendment 
250, which I think adds significant value to the 
definitions that are contained in schedule 2.

Mr Macintosh: I thank the minister for his 
comments. I will press amendment 250.

The Convener: 

Members: No.

The question is, that 
amendment 250 be agreed to. Are we agreed?

The Convener: 
FOR

There will be a division.

Byrne, Ms Rosemary (South of Scotland) (Sol)
Douglas-Hamilton, Lord James (Lothians) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Smith, Iain (North East Fife) (LD)

ABSTENTIONS

Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)

The Convener: 

Amendment 250 agreed to.

The result of the division is: For 
7, Against 0, Abstentions 2.
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The Convener: 

Group 13 is on the provision of advice or 
guidance to children. Amendment 251, in the 
name of Lord James Douglas-Hamilton, is the only 
amendment in the group. If amendment 251 is 
agreed to, amendment 270 will be pre-empted.

I was about to say that the 
result was six votes in favour rather than seven, as 
I almost forgot to include my vote. That is always a 
problem when a convener votes, because the 
convener cannot see himself.

Lord James Douglas-Hamilton: 

Amendment 251 probes whether the provision of 
advice or guidance to children is intended to be 
included within the scope of regulated work. The 
Law Society of Scotland has questioned whether 
the Scottish Executive intends to include work that 
is carried out on behalf of children by professional 
bodies, which are already regulated, within the 
meaning of regulated work. I will be most grateful 
to hear the minister’s response.

Convener, 
that danger will not arise because amendment 251 
is a probing amendment.

I move amendment 251.

Robert Brown: 

As I read it, amendment 251 would remove 
paragraph 6 of schedule 2, which is about 
providing advice or guidance to children. We are 
not in favour of that. As the provision of advice or 
guidance to children is not, of itself, included within 
the definition of working with children that is 
contained in POCSA, new provision to make such 
activities regulated work was deliberately included 
in the bill.

I am not sure that we totally 
understand the point that Lord James is making 
with amendment 251, so I will be more than happy 
to have more detailed discussions with him to 
follow the matter through.

It might be helpful to explain why we think that 
such a provision is necessary and why it should 
not be removed by amendment. Examples of work 
that will be caught by the provision in paragraph 6 
include careers advisers; schools liaison staff in a 
university; relationship or sexual health 
counsellors; and an agony aunt on a teenage girl’s 
magazine who receives and replies to letters from 
teenage girls and who therefore has an 
opportunity to build a relationship with individual 
children. It seems right that we should capture the 
kind of work that is illustrated by those examples. 
However, paragraph 6 would not cover a writer on 
the same teenage magazine because she would 
not be providing advice to a child or to particular 
children but would be addressing a more general 
audience.

In summary, the effect of amendment 251 would 
be a reduction in child protection that the 
examples that I have given—for example, the 

situation of a sexual health counsellor—show is 
not justified by the reality of the matter. Therefore,
I ask Lord James to withdraw amendment 251.

However, I hope that I have not misunderstood 
the detail of his amendment. Is he referring to 
lawyers giving advice to children or to other 
contexts involving professional people? I would be 
grateful for more clarity about that. Lawyers would 
not be covered, as the advice relates to the
“physical or emotional well-being, education or training”

of children. However, I may have misunderstood 
Lord James Douglas-Hamilton’s concerns.

Lord James Douglas-Hamilton: 

Amendment 251, by agreement, withdrawn.

The minister 
has kindly offered more detailed discussions on 
the matter. I would be grateful if I could study 
everything that he has said on the subject and 
come back to him to discuss it in detail. I will not 
take up any more of the committee’s time on the 
amendment.

Amendment 270 not moved.

The Convener: Group 14 is on regulated work 
with children with respect to moderating chat 
rooms. Amendment 131, in the name of the 
minister, is the only amendment in the group.

Robert Brown: 

I move amendment 131.

Amendment 131 is a technical 
amendment that will limit the scope of regulated 
work in respect of those who moderate websites 
for children. It will bring the definition in question 
into line with that which is used in the 
Safeguarding Vulnerable Groups Act 2006 for 
England and Wales, by excluding technical staff.

Amendment 131 agreed to.

The Convener: Group 15 is on regulated work 
with children with respect to education. 
Amendment 132, in the name of the minister, is 
grouped with amendments 133 and 85.

Robert Brown: 

Amendment 85 responds to a request from the 
Convention of Scottish Local Authorities for 
terminology in schedule 2 that will reflect current 
and future changes in the way in which 
responsibility for education services is organised 
in councils.

Amendments 132 and 133 are 
technical amendments that will ensure that the bill 
can respond to changes in the way in which the 
further education sector is organised and, in 
particular, to the creation of new further education 
institutions. The amendments respond to 
comments that were made by the Subordinate 
Legislation Committee on the clarity of the order-
making power in the provision.

I move amendment 132.
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Amendment 132 agreed to.

Amendments 133, 85 and 134 moved—[Robert 
Brown]—and agreed to.

Schedule 2, as amended, agreed to.

Schedule 3
REGULATED WORK WITH ADULTS

Amendment 252 not moved.

Amendments 135 to 137 moved—[Robert 
Brown]—and agreed to.

The Convener:

Amendment 138 moved—[Robert Brown]—and 
agreed to.

Amendments 253 and 254 will 
be pre-empted if amendment 138 is agreed to.

The Convener: 

Amendment 139 moved—[Robert Brown]—and 
agreed to.

Amendment 255 will be pre-
empted if amendment 139 is agreed to.

The Convener: Group 16 is on regulated work 
with adults. Amendment 140, in the name of the 
minister, is grouped with amendments 142, 265 
and 144.

Robert Brown: 

Universities Scotland was concerned that 
references to “work in” or “management of” 
educational institutions would mean that the work 
of a disproportionate number of its staff would 
come within the definition of “regulated work with 
adults”. The policy intention was that the work of 
staff in educational establishments would come 
within that definition if their role required contact 
with protected adults or it was likely that such 
contact would take place. The work of welfare 
officers or special needs co-ordinators, for 
example, might be included. The unifying factor in 
that type of work is the provision of educational 
assistance to protected adults, and not necessarily 
that the work takes place in an educational 
establishment. That echoes the purpose of earlier 
amendments in different contexts.

The amendments respond to 
concerns that were expressed by stakeholders, 
particularly Universities Scotland and the Scottish 
Commission for the Regulation of Care. We have 
carefully considered those concerns and I hope 
that the amendments deal with them and fine-tune 
schedule 3 appropriately.

Amendment 142 will remove from schedule 3 
reference to work in educational institutions. 
Amendment 140 will insert a reference to 
“assistance … which relates to physical or 
emotional well-being, education or training.”
Amendment 144 will remove managers of 
educational institutions from those positions that 
are considered to carry out regulated work with
adults.

15:00
Amendment 265 introduces a new category of 

regulated work to schedule 3. It brings within the 
scope of regulated work with adults those staff 
who are authorised by the care commission to 
inspect adult care services. Employees performing 
that role routinely visit adult care services and are 
often required to have one-to-one contact with 
protected adults. It is therefore right that they 
should be included.

I move amendment 140.

Amendment 140 agreed to.

Amendments 141 to 143, 265 and 144 moved—
[Robert Brown]—and agreed to.

Schedule 3, as amended, agreed to.

Section 92—Individuals barred from regulated 
work

Amendments 256 and 257 not moved.

Amendment 86 moved—[Robert Brown]—and 
agreed to.

Amendments 258 and 259 not moved.

Section 92, as amended, agreed to.

Section 93—Meaning of “harm”

The Convener: Group 17 is on the definition of 
“harm”. Amendment 260, in the name of Lord 
James Douglas-Hamilton, is the only amendment 
in the group.

Lord James Douglas-Hamilton: 

I move amendment 260.

I can sum up 
the amendment briefly. It is a probing amendment 
that seeks to establish whether “psychological 
harm” has been properly defined. The Law Society 
of Scotland is concerned that section 93 has not 
been appropriately worded. In its view, “harm” has 
not been properly defined; “psychological harm”, in 
particular, is clearly subject to interpretation. I 
invite the minister to consider the matter before 
stage 3.

Robert Brown: I am not entirely certain what 
Lord James Douglas-Hamilton is seeking here. I 
have heard his explanation, but I understand that 
the amendment would remove altogether the 
provisions that make clear that harm includes 
psychological harm. The effect of the amendment 
would be to prevent organisations from referring 
an individual for consideration for listing if the 
harm or risk of harm were psychological, which 
would be very bad. For example, a teacher 
involved in verbal bullying of children at school or 
a care worker who was verbally aggressive to old 
people in a care home could not be referred. It is
clear to me that such conduct is unacceptable, 
would be regarded in common parlance as 
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causing harm to children and should not be ruled 
out as a ground for referral.

Lord James may be concerned that 
psychological harm is difficult to disprove if false 
allegations are made. However, there is a second 
step before a referral is made about an individual: 
the organisation must have taken action against 
him, or it must be the case that it would have 
taken action against him if he had still been in 
employment. That means that a teacher would be 
referred for bullying only if the education authority 
had dismissed or transferred him, or if it would 
have done so had he not left of his own accord. 
There is quite a strong filter against malicious 
allegations before a referral is made.

From what Lord James has said, I am not clear 
about his concerns regarding the definition of 
“psychological harm”. Section 93(1)(a) states 
clearly that an individual harms another when
“A’s conduct causes B psychological harm”.

The provision seems quite straightforward. 
However, as always, if I have misunderstood the 
point in some way, I will be more than happy to 
chat to Lord James about it later and to endeavour 
to put his mind at rest or to take on board his 
concerns, provided that we can be a bit clearer 
about what they are.

Lord James Douglas-Hamilton: 

Amendment 260, by agreement, withdrawn.

I do not want 
to take up the committee’s time on the point at this 
stage. However, if there are particular problems 
that the Law Society has encountered in the area, 
I will provide the minister with more detail on the 
definition in writing. As I said, amendment 260 is 
primarily a probing amendment.

Section 93 agreed to.

Section 94—Meaning of “protected adult”

The Convener: Group 18 is on the definition of 
“protected adult”. Amendment 87, in the name of 
the minister, is grouped with amendments 15 and 
88.

Robert Brown: 

We have listened carefully to the concerns that 
were raised at stage 1—by, for example, the 
WRVS—about the definition of “protected adult” 
and we are clear that it must be amended so that it 
is more workable in practice.

I will speak to Executive 
amendments 87 and 88 before I deal with 
amendment 15, in the name of Lord James 
Douglas-Hamilton.

Amendment 87 seeks to introduce into the 
definition of “protected adult” at section 94 an 
additional category of “prescribed welfare service” 
and amendment 88 further defines the term 
“welfare service”. The aim of the amendments is to 

provide greater clarity for voluntary organisations 
on whether an individual who receives a service 
from them is a protected adult. They will mean that 
when a prescribed welfare service is provided to 
an adult, that fact will, in itself, make them a 
protected adult under the bill. Such services could 
be provided by voluntary or charitable sector 
organisations. Amendments 87 and 88 will result 
in a broader definition of “protected adult” because 
the existing definition is limited to persons who 
receive care and support services that are 
provided by the statutory sector. People 
expressed concerns about that.

The detail of the services will be prescribed in 
secondary legislation, but we view that as a 
valuable opportunity to work with, and consult 
fully, the relevant sectors so that we can arrive at 
an arrangement that best meets their concerns 
and which, ultimately, is workable in practice. That 
approach minimises the possibility of introducing 
any unintended negative consequences at this 
stage.

Amendment 15, in the name of Lord James 
Douglas-Hamilton, takes a different approach to 
solving the same problem and, like amendment 
87, seeks to introduce into the definition of 
“protected adult” a new category of services—
albeit one that is defined in terms of the person 
who receives the service rather than the service 
provider. The effect of the amendment would be to 
widen the definition of “protected adult” to include 
everyone who was in receipt of a service because 
they possessed particular personal characteristics.

In our view, amendment 15 is too broad in 
scope. Given that the definition that it uses 
includes adults who receive support because of 
illness, any adult who went to his general 
practitioner for a cold remedy would qualify as a 
protected adult. That demonstrates the problem of 
adopting too wide a definition. In the light of the 
importance of the definition of “protected adult” to 
the operation of the scheme for adults, I suggest 
that the Executive amendments, which allow for 
further consultation on the regulations that will 
specify what constitutes a prescribed welfare 
service, offer a better way forward. The draftsmen 
have produced quite an elegant way of dealing 
with the problem. The regulation-making power is 
sufficiently wide to encompass reference to a 
person’s characteristics, should that be the 
recommended outcome of consultation. As I have 
said before, we are committed to working with the 
voluntary sector and other stakeholders to ensure 
that we arrive at a definition that goes with the 
grain of how they work in practice.

I hope that Lord James will be satisfied that the 
Executive’s amendments deal both with the 
specific issue that he has sought to address in 
amendment 15 and with the committee’s broader 
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concerns on the area. I ask him not to move the 
amendment in his name and to support 
amendments 87 and 88.

I move amendment 87.

Lord James Douglas-Hamilton: 

As section 94 is currently worded, it defines 
adults as being protected if they are in receipt of 
certain services. As is the case for much of the bill 
as it was initially drafted, that is fine for local 
authorities and health boards, which are 
responsible for delivering regulated services, and 
for voluntary groups that have taken over the 
provision of regulated services under contract. 
However, many voluntary groups work with adults 
outside such contracts and, in such 
circumstances, it will be difficult to ascertain with 
confidence whether an adult is protected.

I hope that the 
minister’s amendments will do what I sought to do 
through amendment 15, which I lodged on behalf 
of the WRVS. It carries out a number of activities 
in the public interest, including the provision of 
meals on wheels.

The Executive has made it clear that voluntary 
groups will have the responsibility of judging 
whether the people who work with specific 
individuals need to be checked. If a voluntary
group does not know whether the adults for whom 
an employee works are protected, it is 
questionable whether it will have the right to ask 
that the employee be checked. Worse, it is also 
conflictingly unclear whether the voluntary group 
has a duty to provide only employees who have 
been checked. Both those uncertainties might be 
resolved only in the event of prosecution. As 
voluntary groups such as the WRVS have 
expressed willingness to be unequivocally 
empowered and required to vet all their 
employees, I suggest that the Executive should 
concede to that. The best way of doing that is to 
address directly the deficiencies of the current 
definition by tying protected status to an obvious 
characteristic of the client adult rather than the 
service that they might or might not receive as a 
result. Such clarity is necessary to ensure that 
both the adults and voluntary groups are better 
protected.

It is obvious that amendment 15 would help the 
WRVS because it makes it clear when it has a 
responsibility to carry out a disclosure check on an 
employee and when it has the right to carry out 
that check. The minister said that the scope of the 
amendment is too broad. It would, however, be 
beneficial to the WRVS because it would mean 
that the organisation could continue to operate 
effectively with appropriate certification. The 
question that I must ask the minister is whether his 
amendments would satisfactorily protect work that 
a body such as the WRVS already carries out in 
the public interest.

Fiona Hyslop: 

I would be concerned that defining the services 
in question with reference to the disability of the 
individual, as Lord James proposes, could have 
unintended consequences. It might help the 
WRVS, which I am keen for us to do, but it might 
cause difficulties to do with classifying individuals 
as protected adults, which might cause offence to 
those concerned.

It is important to provide some 
comfort and instruction to voluntary organisations 
that do welfare work. The problem is one of 
definition. In our stage 3 consideration of the Adult 
Support and Protection (Scotland) Bill last week, 
concerns were raised about defining individuals 
with disability. The issue in this bill is whether 
“welfare service” in section 94(1)(d), as defined in 
amendment 88, will still come under part 1 of the 
2001 act. The definition of “welfare service” in 
amendment 88 is very wide indeed. It could well 
include the provision of debt advice, which would 
mean that someone in receipt of debt advice could 
be considered a protected adult. If the definition of 
the term in section 94(1)(d) were to follow that in 
part 1 of the 2001 act, that would narrow the 
definition and, as long as that definition applied to 
the work of the WRVS, for example, that would 
satisfy our concerns. 

Robert Brown: 

Lord James made the valid point that 
organisations need to know whether they have the 
right to ask for a check—I stressed that point 
earlier, as members will recall.

It has been a worth-while 
debate. There is acceptance all round the table 
that Lord James and others have raised a valid 
point about the WRVS and we need to deal with it. 
Measures have to be workable in practice on the 
ground with individuals.

To address Fiona Hyslop’s point, the whole point 
of amendment 87, which Executive officials have 
produced, is that prescribed welfare services are 
not just any old welfare services. For the purposes 
of this bill rather than any other act or definition, 
we will deal with what that definition covers after 
consultation. The definition in this bill is self-
contained, as I understand it, and has no relation 
to the bill that we passed last week. That is an 
important point to make.

15:15
I say to Lord James that I understand that the 

WRVS is content with the way forward that is 
suggested in the amendment. Among other things,
it allows the WRVS and others to be involved in 
the consultation on what is to be prescribed, so 
the WRVS can continue to make its point in that 
way. The objective of the exercise is to have this 
done in a way that does not involve any 
unintended complications and complexities for 
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organisations such as the WRVS. We want them 
to be able to carry out their services without 
having to get too involved in all of that kind of 
thing. We want organisations such as the WRVS 
to have a definition with which they can work as a 
matter of practice—one that goes with the grain of 
their service. That is what Executive amendment 
87 does. I am happy to give that reassurance to 
Lord James.

Amendment 87 agreed to.

The Convener: Amendment 15 is in the name 
of Lord James Douglas-Hamilton.

Lord James Douglas-Hamilton: 

Amendment 15 not moved.

In view of the 
minister’s reassurance, I will consult the WRVS 
and, if it feels that a further adjustment is 
necessary, I may return to the matter at stage 3. 
On the other hand, the WRVS may feel that the 
minister’s officials have brought forward perfect 
work. In that case, it will not be necessary for me 
to do anything further. I will not press amendment 
15.

Amendment 88 moved—[Robert Brown]—and 
agreed to.

Section 94, as amended, agreed to

Section 95—Meaning of “work”

Amendment 145 moved—[Robert Brown]—and 
agreed to.

The Convener: Amendment 146, in the name of 
the minister, is in a group on its own.

Robert Brown: 

“in the course of a family or personal relationship.”

Amendment 146 allows 
ministers to specify in regulations what is meant 
by work that is done 

Clarity on that point will be important for barred 
individuals, who will need to know what they can 
and cannot do with children of friends and family, 
and protected adults who are friends or family. 
Different pieces of legislation have different 
definitions for different purposes. It is therefore not 
appropriate to have a one-size-fits-all definition in 
the bill. Some further work needs to be done on 
the terms of the powers that we intend to give 
ministers, subject to the committee’s agreement 
on amendment 146.

I move amendment 146.

Fiona Hyslop: Again, it would have been helpful 
to the committee if the minister had given us more 
time to consider the amendment. We are being 
asked to put into legislation an awful lot of broad 
provisions that ministers will use at a later date.

Robert Brown: 

Amendment 146 agreed to.

I hear Fiona Hyslop’s 
observation, but we must appreciate the time 

constraints that we are under towards the end of 
the parliamentary session. However, it is fair to 
reflect on the point that we have reached on all of 
this. We have managed to take forward the vast 
bulk of amendments with a fair degree of 
agreement around the committee and in a way 
that is increasingly satisfactory to the sector. We 
also need to bear in mind that we have always had 
it in mind to implement the legislation by way of 
consultation on the subordinate legislation and 
guidance that will follow on from the passage of 
the bill. In that context, amendment 146 is a fairly 
typical stage 2 amendment.

Section 95, as amended, agreed to.

After section 95

Amendment 271 moved—[Robert Brown]—and 
agreed to.

Amendment 261 not moved.

Section 96—General interpretation

Amendment 16 moved—[Iain Smith]—and 
agreed to.

The Convener: 

The bill is about protecting vulnerable people. It 
is fairly clear that young children are vulnerable in 
light of their age and maturity, and therefore they 
must be protected, and that many adults are also 
vulnerable as a result of illness, infirmity, age or 
dependency on drugs or alcohol. Those vulnerable 
people require a degree of protection. However, I 
am not clear whether all 16 and 17-year-olds are, 
by definition, vulnerable people. The issue is 
whether, in setting the age of maturity as a definer 
of vulnerability, we are drawing the line at the right 
place.

Amendment 10, in my name, is 
in a group on its own, and it addresses the 
definition of a child. I lodged it largely as a probing 
amendment. At stage 1, some concern was 
expressed about the overlap between a protected 
adult and a child. Amendment 10 is being 
considered in a group on its own—strangely, as 
the penultimate amendment in the penultimate 
grouping—because of the fundamental principle 
that is involved: the meaning of vulnerable in 
relation to the protection of vulnerable people. We 
need to be clear about the definition.

The bill defines those who are 16 or 17 as 
children, but many people of those ages are 
perfectly capable of making decisions about the 
activities that they undertake. It is traditional to 
point out that they can join the army or get married 
and that they have long been held in Scots law to 
have a degree of responsibility. However, if a 
group of 16 and 17-year-olds were, for whatever 
purpose, to form an organisation in which no other
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people were involved, it might fall under the scope 
of the bill. Volunteers with or paid employees of 
the organisation might have to register with the 
scheme, because those 16 and 17-year-olds could 
be deemed as vulnerable, even though there was 
no evidence to suggest that they were. My 
question is whether it is appropriate to define 
people of that age as vulnerable.

To return to our mythical cases, examples were 
given at stage 1 of people being overcautious, 
even though they may not come under the 
legislation. We heard about a young girl who 
volunteered to be the minute secretary of a 
community council. If anyone has ever been 
involved with community councils—those 
members who were previously councillors will 
have been—they will know that getting someone 
to take the minutes at meetings is one of the 
hardest tasks that community councils undertake. 
They often hold several meetings before they get 
someone to do that. It does not seem appropriate 
for a community council to decide not to accept a 
young volunteer to take the minutes because of 
fears that it will fall under the ambit of the 
legislation. Examples were given of arts and other 
groups that are, in essence, adult groups that do 
not wish to extend their membership to younger 
people because of fears about coming under the 
ambit of the legislation.

The minister may say that such groups should 
not fall under the legislation and that the issue 
therefore does not apply. However, organisations 
may choose to set their membership qualification 
at 18 to guarantee that they do not come under 
the ambit of the legislation, which will therefore 
needlessly reduce opportunities for young people. 
That might happen with amateur sports 
organisations. The adult level of the sport may be 
defined as beginning at 18 rather than 16, which 
may reduce opportunities for young people. If 
anyone watched Bell Baxter high school’s rugby 
team winning the schools championship and then 
going on to play the following week in its guise as 
the Howe of Fife under-18 squad, they would 
realise that it is not sensible to deem any of those 
kids to be vulnerable.

An issue arises about whether the definitions are 
right. I do not intend to press amendment 10, but it 
is worth raising the issue and considering it. We 
need a debate in society about how we can define 
children more clearly. We need to consider how to 
set the age of majority and responsibility in a way 
that gives us a much clearer definition of young 
people’s rights and responsibilities. I want to 
ensure that the bill does not make it more difficult 
for young people to be and feel empowered. By 
defining 16-year-olds as vulnerable, will we be 
disempowering those children and telling them 
that they are not yet full members of society, when 
they should be? That is why I will move 

amendment 10, although I do not intend to press 
it.

I move amendment 10.

Fiona Hyslop: 

The convener gave the example of the minute 
secretary of a community council. However, we 
passed amendment 127, which exempts

The issue is another complex 
one. My understanding is that, particularly now 
that we have passed amendment 127, the 
definitions in the bill are not about children or 
young people but about those who seek to carry 
out regulated work with young people. Unless I am 
mistaken, the definition is indirect, not direct—
there is no direct definition of a vulnerable child or 
young person in the bill. The same is true for 
protected adults. The convener said that protected 
adults are defined by their disability or illness, but 
that is not the case. As I understand section 94, 
the services that people receive, not the 
individuals themselves, are the definitional drivers 
of the term “protected adult”.

“caring for children which is merely incidental to caring for 
individuals who are not children.”

A child or young person who attended community 
council meetings to take the minutes would fall 
within that, because a community council, in 
general, is a body that cares for individuals who 
are not children.

In our stage 1 report, we expressed concern 
about the definitions and wondered whether the 
age should be reduced to 16. That was absolutely 
right, given that we were thinking that the definition 
was directly about the child. However, I do not 
think that there is a direct definition in the bill. I 
might be wrong, and I will be interested to hear 
what the minister says, but the definitions in the 
bill are about regulated work and the services that 
are received rather than about the age of the 
individual. I stand to be corrected, but if my 
understanding is correct, we might not need to be
as anxious as we were at stage 1 about the 
definitions. However, I support the convener’s 
arguments on reasons why we might want to 
reduce the age from 18 to 16.

Ms Byrne: 

I am pleased that Iain Smith lodged amendment 
10 and I hope that, after discussing it, we will 
reach agreement on where we are going. As he 
rightly says, young people can get married at the 
age of 16 and are entitled to do all sorts of other

I welcome amendment 10, which 
allows us to debate an area about which there has 
been a lot of uncertainty. A number of related 
issues were considered at stage 1 and I look 
forward to hearing what the minister says to clarify 
the position. The issue has arisen in relation to 
other legislation, so it is about time that we sorted 
it out once and for all.
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things at that age, so why is the age of 18 
mentioned in the bill? There is great confusion 
about that. I will listen to what the minister has to 
say.

Mr Macintosh: 

Although I support the idea that young people 
should be able to take decisions for themselves 
and be treated as adults when they are 16, I want 
to increase to 18 the age at which people may 
smoke and I want to introduce controls to limit the 
use of sunbeds to over-18s, so I consciously face 
in two different directions on the matter. It is not a 
black-and-white issue. It is about maturity, and 
decisions should be made on a case-by-case 
basis.

I have a lot of sympathy with the 
convener’s arguments. The matter is complicated. 
Initially, the committee wanted to end any 
confusion that might exist because of the overlap, 
but, as Fiona Hyslop pointed out, the confusion 
that we feared might exist has not materialised.

Lord James Douglas-Hamilton: 

15:30

Amendment 
10 would remove the overlap whereby a 16 or 17-
year-old could be classified as both a child and a 
protected adult. Despite the Executive’s assurance 
that such overlap would just necessitate ticking 
two boxes on an application form instead of one, it 
could cause confusion, as Ken Macintosh 
suggested. The key point is that 16 and 17-year-
olds who are especially vulnerable could be 
classified as protected adults. Whether they are 
classified in one way or in another, they should be 
protected. This afternoon, the minister has to 
persuade us where the balance of advantage lies.

Robert Brown: 

I would like to correct one point that the 
convener made about whether young people of 16 
and 17 are vulnerable. Strictly speaking, that is not 
the issue. As Fiona Hyslop mentioned, the 

question is whether the person is a child. A child is 
defined in section 96 as 

Thank you, convener, for raising 
this interesting debate which, if I may say so, is 
three debates in one. The first issue is the age of 
majority. You made the point that we might need 
to consider whether it would be appropriate to 
have a single age of majority. Personally—I stress 
that I am not speaking on behalf of the 
Executive—I regard that as being a gradual thing, 
to some extent, for different purposes. Although it 
is illogical and, no doubt, anomalous that people 
can do some things at 16, some things at 17 and 
other things at 18, it would be difficult to set a 
single age of majority. Therefore, we have to 
consider the practicalities. The second issue is 
about childhood: what is it, when does it finish and 
what are the rights of childhood? That is linked to 
the first issue. The third issue, which is what the 
bill is concerned with, is child protection, and that 
has to be our central concern.

“an individual under the age of 18”.

It may be tautological, but it fits in with the United 
Nations Convention on the Rights of the Child, 
which also refers to the age of 18, and a number 
of other arrangements under which 18 is defined 
as the age at which individuals cease to be 
children.

As a Scots lawyer—somebody asked for the 
services of a lawyer earlier—I accept that 16 has 
often been seen as the age at which people in 
Scotland move from childhood into adulthood. One 
example is the age at which people can marry 
without parental consent. That point comes into 
the debate. However, vulnerability per se is not the 
issue with regard to the protection of children, 
although behind the fact of being a child is the 
implication that the person needs protection in 
certain situations.

The point has been made that a number of 
situations, for example relating to the minute 
secretary of a community council or an adult arts 
group, could be adversely affected by the 
arrangements. We largely dealt with those 
concerns in the amendments on working and 
volunteering that we passed earlier. Unlike the 
position under POCSA, whose arrangements
would have caused some issues, the improved 
arrangements in the bill should remove a number 
of the concerns that substantially adult 
organisations have about whether a 16 or 17-year-
old could get involved with them. The new system 
should help organisations such as adult art 
groups, community councils and amateur sport 
groups. Under POCSA, there are some issues for 
them, but there should not be problems under the 
new arrangements.

A number of points were raised, but let me 
return to the general consideration of the situation 
of 16 and 17-year-olds, which, as the committee 
will be aware, has caused me some difficulty as 
the minister in charge of the bill. When I spoke on 
29 November, and in my letter of 12 December, I 
undertook to reconsider the age of majority, 
because I wanted to be satisfied that our approach 
in the bill was right. I foresaw difficult situations, 
some of which we have debated this afternoon.

Having considered the matter as carefully as 
possible, I have come to the conclusion that the 
age of majority for the purposes in question should 
remain at 18 for three essential reasons. First, 
changing it to 16 would open a gap in child 
protection in Scotland—that is the central point on 
which we must keep focused. Secondly, I am 
convinced that the overlap problem is not a real 
overlap or a real problem in practical terms for 
organisations. Thirdly, as I have already said, 
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amendments that we have passed this afternoon 
address legitimate concerns about the work or the 
voluntary activities that amount to work of some 16 
and 17-year-olds that should not be covered by 
the scheme.

I shall deal with those points in a little more 
detail. Let us first consider the gap in child 
protection that would be created by amendment 
10. It would leave 16 and 17-year-olds 
unprotected because there would be settings in 
which a large number of people who worked with 
them could not be scheme members. 
Furthermore, and importantly, amendment 10 
would mean that harm to a 16 or 17-year-old that 
was outside the realm of convictions could not 
normally be referred for consideration for listing, 
which would mean that activities in which 16 or 17-
year-olds had been harmed could not be used to 
place people on either the child protection register 
or the adult register.

Those situations would not be covered, and 
although I am not saying that it would be 
impossible to cover them differently, we would 
create greater complexity in so doing. We have to 
deal with that situation if we are not to lose some 
protection. The risk is not theoretical. Things have 
happened with the existing child protection register 
after young people were harmed in such 
situations. Individuals have been added to the 
disqualified from working with children list for 
having harmed 16 and 17-year-old children in the 
real world and in a real way.

The Safeguarding Vulnerable Groups Act 2006 
for England and Wales defines children as being 
under 18 years of age, so changing the age of 
majority here would mean that child protection in 
Scotland was less stringent than—as well as 
different from—the protection in other parts of the 
United Kingdom. Arguably, that could make 
Scotland attractive to harmdoers. I do not want to 
overstate the point, but we should acknowledge 
the potential difference.

As I have already mentioned, the UK 
Government has ratified the United Nations 
Convention on the Rights of the Child. In the 
convention, a child is defined as an individual 
under 18 years of age. Wherever possible, the 
Executive is committed to reflecting the 
convention’s provisions in its policy and practice.

I think that I am right in saying that the perceived 
problem of overlap was the basic reason for the 
committee’s concerns at stage 1—you felt that 
confusion might arise because people between 
the ages of 16 and 18 could be simultaneously 
considered as vulnerable children and protected 
adults. As I said in my letter to the committee on 
12 December, the overlap does not present any 
real difficulties to the organisations involved.

I will address some issues that the committee 
highlighted in its stage 1 report. Only a tiny 
minority of 16 and 17-year-old children will also be 
protected adults, so reducing the age of majority to 
16 would leave the vast majority of 16 and 17-
year-old children unprotected in situations where 
they should be protected. An individual working 
with 16 and 17-year-old children who are also 
protected adults will be a member of both 
schemes. That will not give rise to any particular 
issues and it will not be any more onerous—there 
is no suggestion of a higher fee or more form
filling. An individual who harms a 16 or 17-year-old 
child who is also a protected adult can therefore 
be referred to both lists. In practice, the individual 
will be considered for both lists, however they are 
referred.

It is not true that 16 and 17-year-olds will be 
doubly protected. Protected adults who are in that 
age group will be protected, as they should be, 
from people who are unsuitable to work in either 
workforce. Any possible confusion would be best 
addressed through the guidance that we are 
already planning for scheme users, rather than 
through a legislative fix that actually takes away 
the protection that 16 and 17-year-olds should 
have.

Legitimate concerns have been expressed about 
work with 16 and 17-year-olds that should not be 
part of the scheme. We touched on that subject 
earlier when discussing the large group of 
amendments that, if you like, moved the barrier. 
Legitimate concerns were expressed about what 
activities with 16 and 17-year-olds should 
constitute regulated work. However, the general 
tightening up of schedule 2—to which the 
committee agreed when we considered that group 
of amendments—addresses those concerns. The 
incidental test and the amendments in the name of 
Ken Macintosh—the details of which we have 
agreed to accept—should take a significant 
amount of work with 16 and 17-year-olds out of 
regulated work. However, we will leave protection 
in place for those 16 and 17-year-olds who are in 
activities and settings where they require 
protection from unsuitable adults.

Iain Smith has already said that amendment 10 
is a probing amendment. I hope that I have offered 
a reasonably persuasive argument against it. It 
might help the committee if I give one or two 
examples. As I have said, if amendment 10 were 
agreed to, individuals working with 16 and 17-
year-olds could not be disclosure checked, other 
than for a basic disclosure. As a result, barred 
individuals could work lawfully. That might be a 
technical point, but it is important. No posts in 
universities, and very few in further education, 
would be covered by the scheme. A teacher who 
engaged in inappropriate sexual conduct with a 
16-year-old pupil—a not uncommon situation, as 
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we know from well-documented cases—could not 
be referred to the list. Such a teacher could 
therefore continue to work with children of any 
age, and could later abuse younger children.

I know that this is a difficult and delicate area, 
and we know about many different situations that 
have arisen. However, I think that there is general 
acceptance that teachers who have children under 
their care are in loco parentis. In such situations, 
there should be appropriate protection for children. 
If amendment 10 were agreed to, we could not 
have protection to the extent required.

From November 2005 to January 2007, panels 
to determine who should be on the list of people 
who are disqualified from working with children 
considered 30 organisational referrals. The 
individuals had been provisionally listed, but a 
large number of referrals do not get as far as that. 
Five of the cases were for harm done to a 16 or 
17-year-old and two individuals were listed as a 
consequence. My point is that, although we are 
talking about small numbers, they are substantial 
numbers when considered as a percentage of the 
total. There would be a real reduction in protection 
if amendment 10 were agreed to.

I hope that that places a bit of flesh on the 
convoluted, difficult and complex arguments that 
we must address. Against that background, I hope 
that my comments are of some assistance to the 
committee in coming to its determination.

The Convener: 

It was never my intention in lodging amendment 
10 that it would result in any unforeseen 
consequences. One of the purposes of lodging it 
was to examine whether there would be any such 
effects from changing the definition. I am not 100 
per cent convinced by some of the arguments that 
the minister has made as to why 16 and 17-year-
olds require to be protected in this way. However, I 
understand that when a responsible adult abuses
their position of trust in relation to a 16 or 17-year-
old—which I am not entirely convinced is not an 
offence in itself; it is certainly likely to result in 
dismissal or deregistration from the General 
Teaching Council for Scotland—they should be 
listed and barred appropriately, subject to the 
offence. If changing the age would mean that that 
was not possible, that would be an unforeseen 
consequence of amendment 10, and on that basis 
I would not wish to press it. I would like to consider 
further the minister’s comments.

I thank the minister for that 
reply.

I indicated that amendment 10 is largely a 
probing amendment to raise the issue and, in 
particular, to ask whether we need to have a 
proper debate in Scotland to clarify once and for 
all issues about the age of majority. In response to 
Ken Macintosh, that does not mean that I think 

that every age should be the same. There are 
obviously occasions when protecting health may 
require a different age from situations when the 
issue is about the rights and responsibilities of 
young people to make decisions for themselves. In 
light of what has been said, I seek permission to 
withdraw amendment 10.

Amendment 10, by agreement, withdrawn.

Amendment 17 moved—[Iain Smith]—and 
agreed to.

Amendments 89 and 90 moved—[Dr Elaine 
Murray]—and agreed to.

Amendment 91 moved—[Robert Brown]—and 
agreed to.

Amendments 18 and 19 moved—[Iain Smith]—
and agreed to.

Amendments 92 and 93 moved—[Robert 
Brown]—and agreed to.

Section 96, as amended, agreed to.

Schedule 5
INDEX

Amendment 20 moved—[Iain Smith]—and 
agreed to.

Amendment 94 moved—[Robert Brown]—and 
agreed to.

Amendment 11 moved—[Iain Smith]—and 
agreed to.

Amendments 148 and 95 moved—[Robert 
Brown]—and agreed to.

Amendment 21 moved—[Iain Smith]—and 
agreed to.

Amendment 96 moved—[Robert Brown]—and 
agreed to.

Amendment 22 moved—[Iain Smith]—and 
agreed to.

Amendment 97 moved—[Robert Brown]—and 
agreed to.

Amendment 12 moved—[Iain Smith]—and 
agreed to.

Amendment 98 moved—[Dr Elaine Murray]—
and agreed to.

Schedule 5, as amended, agreed to.

Sections 97 and 98 agreed to.

Section 99—Orders and regulations

Amendments 262 and 263 not moved.

Amendment 13 moved—[Iain Smith]—and 
agreed to.
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Amendment 99 moved—[Robert Brown]—and 
agreed to.

Section 99, as amended, agreed to.

After section 99

15:45
The Convener: We have reached the final

group, on the review of the operation and 
implementation of the act. Amendment 264, in the 
name of Lord James Douglas-Hamilton, is the only 
amendment in the group.

Lord James Douglas-Hamilton: 

The new system will be significantly different 
from the current system. Although the Executive
has provided further information and has narrowed 
many areas down to a series of options, significant 
detail will perhaps still not be clear when the 
Parliament is asked to pass the bill. Therefore, the 
bill’s effect on the voluntary sector in practice 
remains uncertain. It would be a great help if the 
Executive were committed to the production of a 
regular report, to assist with better scrutiny and 
refinement of the scheme.

Amendment 
264 was prompted by the central registered body 
in Scotland, which is the clearing house and 
advisory body for all vetting checks for volunteers. 
Even under the current system, the CRBS is the 
biggest client for checks by quite a margin; it is 
responsible for more than a sixth of Disclosure 
Scotland’s turnover. When the CRBS expresses a 
need for regular monitoring of the bill’s 
implementation, we should acknowledge that it 
has a pretty large interest in the matter.

I move amendment 264.

Fiona Hyslop: There should perhaps be 
automatic reviews of all legislation, but we 
definitely need a review of this bill’s 
implementation, given the process that has been 
followed and the concerns that have been 
expressed. I support amendment 264.

Robert Brown: 

I agree with Lord James Douglas-Hamilton that 
it will be important to keep the act under constant 
review as it goes live and more and more 
individuals become scheme members. We have 
committed to a range of consultation on practical 
aspects of the scheme’s implementation, not least 
retrospective checking, fee levels, the level of the 

bar and other matters that we have discussed 
during stage 2. Active monitoring and review will 
enable us to move quickly to correct unexpected 
difficulties that might surface. However, I am not 
sure that a statutory duty to make a biennial report 
to the Scottish Parliament is the best or even a 
necessary mechanism to achieve that effect.

Before we consider the final 
amendment at stage 2, I take the opportunity to 
thank members of the committee for their 
consideration. I accept that the process has been 
complex, but the committee’s approach has 
provided an example of the parliamentary process. 
I am grateful for the courteous and co-operative 
manner in which the arrangements for stage 2 
debates have been conducted.

Ministers will agree a framework document on 
the establishment of the new agency that will 
clearly set out the accountabilities of the chief 
executive and the Scottish ministers. The 
framework will include an agreed set of 
performance measures by which the success of 
the implementation and operation of the act can 
be judged. The agency, like all executive 
agencies, will be formally required to produce an 
annual report and accounts, which will be laid 
before the Scottish Parliament. As the sole 
function of the agency will be to deliver the 
provisions of the act and the remaining provisions 
of part V of the Police Act 1997, the agency will 
report to the Parliament annually on the operation 
and implementation of the act.

The Education Committee can of course 
exercise its power to call a future education 
minister or chief executive of the agency to give an 
account of how the scheme is working. I dare say 
that the committee will do that if it has cause for 
concern about aspects of the scheme.

I reassure Lord James Douglas-Hamilton that 
we will work hard to secure a successful outcome 
through extensive and diligent preparation. I have 
learned as an MSP—even more so as a 
minister—that it is all very well to pass a good bill, 
but nine tenths of the problems are in the act’s 
implementation. Extensive preparation and 
implementation arrangements have helped to 
carry several recent education bills through to 
actuality after their passage through the 
Parliament—the Education (Additional Support for 
Learning) (Scotland) Bill is a good example of
such an approach. Detailed discussion and 
consultation prior to going live will enable us to 
come up with a scheme with which the vast 
majority of people are happy in theory and, more 
important, which will work in practice.

We are already discussing the mechanics with 
Disclosure Scotland and the police. We have had 
extensive discussions with a wide range of 
stakeholders ever since the consultation was 
published in February 2006, and those 
discussions will intensify during the coming 
months. We will consult all stakeholders fully on 
the significant secondary legislation; the Education 
Committee will be notified of all consultation 
publications and it will be able to involve itself as 
appropriate, as well as subject the secondary 
legislation to scrutiny.

Given those commitments and the opportunity 
for scrutiny that the annual report to Parliament 
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provides, there is no need for the inclusion of a 
provision that requires a biennial report to be laid 
before the Parliament. I hope that Lord James 
Douglas-Hamilton will accept the minister’s good 
faith in the matter and, more particularly, accept 
the fact that there is an underpinning framework 
that gives substance to the review and 
accountability mechanisms that he seeks in his 
amendment.

Lord James Douglas-Hamilton: 

I would prefer it—and I am sure that the minister 
would prefer it—if the minister lodged an 
amendment of his own. I have suggested a 
biennial review; he might prefer to use different 
wording. I would be content if he came forward 
with plans for a review. His difficulty is that he 
cannot bind the next Administration.

I most 
certainly accept the minister’s good faith, but if I 
may say so he has put the wrong point to the 
committee. He has already admitted that it is 
important to have a review, but he cannot bind 
future ministers. One Administration cannot bind 
the succeeding one. At this stage, none of us can 
guarantee what kind of Administration there will be 
or what kind of minister will succeed the minister 
or whether the minister will remain in his post after 
the election.

I do not doubt the minister’s good faith for one 
second, but, because one Administration cannot 
bind the next, it would help if minimum 
requirements were put into the bill, which is going 
through Parliament in a considerable hurry. Such
an amendment would help charities and voluntary 
organisations in particular.

I therefore suggest that the minister takes the 
issue away, considers it and, if possible, proposes 
his own form of wording. If he flatly refuses to do 
that, I will, very reluctantly, have to press my 
amendment, because this is an important issue of 
principle.

The Convener: The member has asked the 
minister a straight question and I am happy to give 
the minister the opportunity to respond.

Robert Brown: 

I am happy to consider the detail of the issue, 
but if the Education Committee wants an 
opportunity to comment on or to help shape the 
performance measures against which the agency 
will be assessed, that might be a more reasonable 
way to get involved in the process. I would be 

happy to talk that through with Lord James 
Douglas-Hamilton and others to see whether we 
can satisfy people in that way.

I take Lord James Douglas-
Hamilton’s point. In addition to offering my good 
faith in the matter, I indicated that the 
establishment of the executive agency, which is 
central to the way in which the act will function, will 
be the subject of a framework agreement with the 
Executive. That follows what has been set up in 
other contexts; it is part of the Government 
framework.

There is no question about the objective of the 
exercise. We are talking about an annual report 
from the agency to Parliament. The question is 
about how that is best achieved and brought into 
the legislative framework in a way that is 
satisfactory to the committee and others.

Lord James Douglas-Hamilton: The minister 
has given his own commitment. Obviously, he 
cannot bind a future minister, but if that simple 
commitment went into the bill I would be satisfied. 
I genuinely think that, with a bill of such 
importance, voluntary organisations will need 
some reassurance on this point. I do not think that 
it is too much to ask the minister to go away and 
word an amendment that he thinks would be most 
appropriate.

Robert Brown:

The centrality of the issue is the way in which 
executive agencies work in similar contexts. I hope 
that that assurance is acceptable to Lord James 
Douglas-Hamilton. If it does not work out to his 
satisfaction and that of others, I am sure that an 
amendment could be lodged at stage 3.

There is a limit to how often we 
can go backwards and forwards on this point. I 
was trying to say that it is envisaged that there will 
be an annual report to Parliament. That is the 
centrality of the matter. I am not entirely certain 
how easy it would be to put that into the bill, but I 
am more than happy to consider it between now 
and stage 3 and to talk about it again with the 
committee, and with Lord James Douglas-
Hamilton in particular, to see whether we can 
formulate something.

Lord James Douglas-Hamilton: 

Amendment 264, by agreement, withdrawn.

The matter 
can be followed up in discussions with the 
minister. If necessary, and if there is no meeting of 
minds, we can lodge a further amendment at 
stage 3. I hope that, with a little bit of good faith on 
both sides, we will be able to get some appropriate 
wording.

Sections 100 and 101 agreed to.

Long Title

Amendment 14 moved—[Iain Smith]—and 
agreed to.

Long title, as amended, agreed to.

The Convener:

That ends stage 2 consideration of the bill.

I am not entirely sure what 
would have happened if we had not agreed to the 
long title.

As the committee’s direct involvement in the bill 
has now concluded, I put on record my 
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appreciation for the way in which committee 
members have handled this difficult, complex and 
very sensitive piece of legislation throughout. I 
also thank the many people who have given the 
committee evidence and advice, and the minister 
and his team, who have responded fully, 
effectively and always willingly to requests for 
further information and time. We all still feel that
the bill has been a little bit rushed and that we 
have gone through it more quickly than we would 
have liked, but with the assurances that we have 
for amendments at stage 3, we will end up with 
better legislation.

Finally, I place on record our appreciation for our 
clerks. Not only did they construct an effective 
stage 1 report, they managed to get an unlucid 
convener through a complex set of amendments 
on days 1 and 2 of stage 2. Thank you all very 
much indeed.

That concludes today’s business.

Meeting closed at 15:57.
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numbering.

Protection of Vulnerable Groups (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to bar certain individuals from working with children or certain 
adults; to require the Scottish Ministers to keep lists of those individuals; to make further 
provision in relation to those lists; to establish a scheme under which information about 
individuals working or seeking to work with children or certain adults is collated and disclosed; 
to amend Part 5 of the Police Act 1997; to amend the meaning of school care accommodation 5

service in the Regulation of Care (Scotland) Act 2001; and for connected purposes.

PART 1

THE LISTS

Duty to keep lists

1 Duty of Scottish Ministers to keep lists10

(1) Ministers must keep—

(a) the children’s list, and

(b) the adults’ list.

(2) An individual may be listed in––

(a) the children’s list,15

(b) the adults’ list, or

(c) both lists,

only in accordance with this Part.

(3) In this Act, “listed”, in relation to an individual, means included in the children’s list or, 
as the case may be, the adults’ list, and references to listing an individual are to be 20

construed accordingly.

Referrals

2 Referral ground

The referral ground—

131



2 Protection of Vulnerable Groups (Scotland) Bill
Part 1—The lists

(a) in relation to an individual who is or has been doing (or has been offered or 
supplied for) regulated work with children, is that the individual has, whether or 
not in the course of the individual’s work—

(i) harmed a child,

(ii) placed a child at risk of harm,5

(iii) engaged in inappropriate conduct involving pornography, 

(iv) engaged in inappropriate conduct of a sexual nature involving a child, or

(v) given inappropriate medical treatment to a child.

(b) in relation to an individual who is or has been doing (or has been offered or 
supplied for) regulated work with adults, is that the individual has, whether or not 10

in the course of the individual’s work—

(i) harmed a protected adult,

(ii) placed a protected adult at risk of harm,

(iii) engaged in inappropriate conduct involving pornography,

(iv) engaged in inappropriate conduct of a sexual nature involving a protected 15

adult, or

(v) given inappropriate medical treatment to a protected adult.

3 Reference following disciplinary action etc.

(1) An organisation must give Ministers any prescribed information which it holds in 
relation to an individual who is or has been doing regulated work if—20

(a) it has, on the referral ground—

(i) dismissed the individual, or

(ii) transferred the individual to a position which does not involve that type of 
regulated work, or

(b) it would or might have dismissed or so transferred the individual on the referral 25

ground if the individual had not—

(i) otherwise stopped doing regulated work, or

(ii) been working for the organisation for a fixed term.

(2) An organisation must give Ministers any prescribed information which it holds in 
relation to an individual who has been doing regulated work if—30

(a) the individual stops doing the regulated work in circumstances not falling within 
subsection (1),

(b) the organisation subsequently becomes aware of information which it was 
unaware of when the individual stopped doing regulated work, and

(c) the organisation considers that, if—35

(i) it had been aware of that information at that time, and

(ii) the individual had not stopped doing regulated work,

it would or might have dismissed the individual on the referral ground.

(3) In subsections (1) and (2)—
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(a) an individual suspended from regulated work is not to be treated as having 
stopped doing that work, and

(b) the duty to give Ministers information in relation to the temporary transfer of an 
individual to another position applies only if the organisation subsequently makes 
a final decision not to permit the individual to resume the type of regulated work 5

from which the individual was transferred.

(4) This section does not apply to personnel suppliers (see sections 4 and 5).

4 Reference by employment agency

A personnel supplier which carries on an employment agency must give Ministers any 
prescribed information which it holds in relation to an individual who is or has been 10

doing regulated work if it has, on the referral ground, decided—

(a) not to do any further business with the individual, or

(b) not to—

(i) find the individual further regulated work, or

(ii) offer or supply the individual for such work.15

5 Reference by employment business

A personnel supplier which carries on an employment business must give Ministers any 
prescribed information which it holds in relation to an individual whom it has offered or 
supplied for regulated work if—

(a) it has dismissed the individual on the referral ground,20

(b) the individual has otherwise stopped doing regulated work in circumstances in 
which it would or might have dismissed the individual on the referral ground if 
the individual had not so stopped, or

(c) it has, on the referral ground, decided not to offer or supply the individual for 
further regulated work.25

6 Reference relating to matters occurring before provisions come into force

(1) The duties in sections 3 to 5 do not apply where the individual stopped doing the 
regulated work (or, as the case may be, the organisation’s opinion was formed) before 
the date on which the provisions imposing the duties come into force.

(2) But an organisation may give Ministers any prescribed information which it holds in 30

relation to such an individual if it wishes to do so.

7 Reference by court

(A1) Where a court convicts an individual of a relevant offence, it must give Ministers any 
prescribed information that it holds in relation to the convicted individual.

(1) Subsection (2) applies where a court—35

(a) convicts an individual of an offence (other than a relevant offence), and

(b) is satisfied that it may be appropriate for the individual to be listed in the 
children’s list or in the adults’ list (or in both lists).
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(2) Where this subsection applies, the court may give Ministers any prescribed information 
that the court holds in relation to the convicted individual.

(3) This section applies in relation to offences committed before and after this section 
comes into force.

8 Reference by certain other persons5

(1) A person to whom this section applies may give Ministers any prescribed information 
that the person holds in relation to an individual who is or has been doing regulated 
work if—

(a) on the basis of information obtained by the person in the exercise of relevant 
functions, the person considers that the referral ground is met (regardless of 10

whether the conduct to which the information relates occurred before or after this 
section comes into force), and

(b) prescribed information in relation to the individual has not been given to Ministers 
under sections 3 to 6 in respect of the conduct to which the information relates.

(2) This section applies to—15

The General Teaching Council for Scotland

The Registrar of Chiropractors

The registrar of dentists and dental care professionals

The registrar of the General Medical Council

The registrar of the General Optical Council20

The Registrar of health professionals

The Registrar of nurses and midwives

The Registrar of Osteopaths

The registrar of pharmaceutical chemists

The Scottish Commission for the Regulation of Care25

The Scottish Social Services Council

Any other person specified in an order made by Ministers

(3) For the purposes of this section, “relevant functions” means—

(a) in relation to the General Teaching Council for Scotland, such functions as are 
conferred on it by virtue of the Teaching Council (Scotland) Act 1965 (c.19),30

(aa) in relation to registrars mentioned in subsection (2), such functions as are 
conferred on them by virtue of any enactment,

(b) in relation to the Scottish Commission for the Regulation of Care and the Scottish 
Social Services Council, such functions as are conferred on the Commission or, as 
the case may be, the Council by virtue of the 2001 Act and any other enactment, 35

and

(c) in relation to a person specified in an order made under subsection (2), such 
functions as are specified by the order.
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9 Failure to refer: offence

An organisation which fails, without reasonable excuse, to comply with a duty imposed 
by any of sections 3 to 5 within 3 months of the date on which the duty arose is guilty of 
an offence and liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 5

to a fine not exceeding the statutory maximum, or to both,

(b) on a conviction on indictment, to imprisonment for a term not exceeding 5 years 
or to a fine, or to both.

Consideration whether to list

10 Consideration whether to list: organisational referrals etc.10

(1) This section applies where—

(a) prescribed information relating to an individual has been given to Ministers in 
pursuance of sections 3 to 6 or 8, and

(b) they are satisfied that the information was not given for vexatious or frivolous 
purposes.15

(2) Where Ministers are satisfied that the information indicates that it may be appropriate 
for the individual to be included in the children’s list, they must consider listing the 
individual in that list.

(3) Where Ministers are satisfied that the information indicates that it may be appropriate 
for the individual to be included in the adults’ list, they must consider listing the 20

individual in that list.

(4) For the avoidance of doubt, subsections (2) and (3) apply in relation to an individual 
regardless of the type of regulated work which the individual is or has been doing.

11 Consideration whether to list: court referrals

(1) This section applies where prescribed information relating to an individual has been 25

given to Ministers in pursuance of section 7.

(1A) Where the individual has been convicted of a relevant offence, Ministers must consider 
listing the individual in the children’s list.

(2) In any other case, Ministers must consider listing the individual in the children’s list 
where they are satisfied that—30

(a) the information indicates that it may be appropriate for the individual to be 
included in that list, and

(b) the individual does, has done or is likely to do regulated work with children.

(3) Ministers must consider listing the individual in the adults’ list where they are satisfied 
that—35

(a) the information indicates that it may be appropriate for the individual to be 
included in that list, and

(b) the individual does, has done or is likely to do regulated work with adults.
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12 Consideration whether to list: vetting information etc.

(1) Ministers must consider listing an individual in the children’s list if they are satisfied 
that—

(a) either—

(i) vetting information about the individual, or5

(ii) information received when considering whether to list the individual in the 
adults’ list,

indicates that it may be appropriate for the individual to be included in the 
children’s list, and

(b) the individual does, has done or is likely to do regulated work with children.10

(2) Ministers must consider listing an individual in the adults’ list if they are satisfied that—

(a) either—

(i) vetting information about the individual, or

(ii) information received when considering whether to list the individual in the 
children’s list,15

indicates that it may be appropriate for the individual to be included in the adults’ 
list, and

(b) the individual does, has done or is likely to do regulated work with adults.

13 Consideration whether to list: inquiries

(1) This section applies where—20

(a) a relevant inquiry report names an individual who is or has been doing regulated 
work, and

(b) it appears to Ministers from the report that the person who held the inquiry found 
that the referral ground was met at a time when the individual was doing regulated 
work (whether that time was before or after this section comes into force).25

(2) Where it appears to Ministers from the report that it may be appropriate for the 
individual to be included in the children’s list, they may consider listing the individual 
in the children’s list.

(3) Where it appears to Ministers from the report that it may be appropriate for the 
individual to be included in the adults’ list, they may consider listing the individual in 30

the adults’ list.

(4) For the avoidance of doubt, subsections (2) and (3) apply in relation to an individual 
regardless of the type of regulated work which the individual was doing.

Inclusion in list

14 Automatic listing35

(1) Ministers must list an individual in the children’s list where it appears to them that any 
of the criteria specified for the purposes of this subsection is satisfied in relation to the 
individual.
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(2) Ministers must list an individual in the adults’ list where it appears to them that any of 
the criteria specified for the purposes of this subsection is satisfied in relation to the 
individual.

(3) It is for Ministers to specify by order criteria for the purposes of subsections (1) and (2).

(4) Criteria which may be so specified include—5

(a) that an individual has been convicted of, or cautioned in relation to, an offence of 
a specified description, including offences under—

(i) the law of England, Wales, Northern Ireland, the Channel Islands or the 
Isle of Man,

(ii) section 70 of the Army Act 1955 (c.18),10

(iii) section 70 of the Air Force Act 1955 (c.19),

(iv) section 42 of the Naval Discipline Act 1957 (c.53),

(v) section 42 of the Armed Forces Act 2006 (c.52),

(b) that an order of a specified description imposing requirements about an 
individual’s conduct has been made.15

15 Inclusion in children’s list after consideration

Ministers must list an individual in the children’s list if, after considering whether to do 
so, they are satisfied by information relating to the individual’s conduct that the 
individual is unsuitable to work with children.

16 Inclusion in adults’ list after consideration20

Ministers must list an individual in the adults’ list if, after considering whether to do so, 
they are satisfied by information relating to the individual’s conduct that the individual 
is unsuitable to work with protected adults.

Information relevant to listing decisions

17 Information relevant to listing decisions25

(1) Ministers must, before making a decision under section 15 or 16—

(a) give the individual whom they are considering whether to list an opportunity to 
make representations as to why the individual should not be listed, and

(b) consider any such representations.

(2) Ministers may, when deciding whether to list an individual, also consider—30

(a) any information which caused them to consider listing the individual,

(b) any information relating to the individual which they obtain—

(i) in pursuance of a requirement made under any of sections 18 to 20, or

(ii) by performing their functions in relation to the Scheme, and

(c) any other information which they think relevant.35
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(3) An individual who is given an opportunity to make representations under subsection (1)
must be given the opportunity to make representations in relation to all of the 
information on which Ministers intend to rely in deciding whether to list the individual.

(4) The opportunity to make representations under subsection (1) does not include the 
opportunity to make representations that any relevant finding of fact was wrongly made.5

(5) A “relevant finding of fact” is a finding of fact—

(a) made in legal proceedings,

(b) made in a relevant inquiry report,

(c) made in proceedings before one of the following bodies or any of its 
committees—10

(i) the Council of the Pharmaceutical Society of Great Britain,

(ii) the General Chiropractic Council,

(iii) the General Dental Council,

(iv) the General Medical Council,

(v) the General Optical Council,15

(vi) the General Osteopathic Council,

(vii) the General Teaching Council for Scotland,

(viii) the Health Professions Council,

(ix) the Nursing and Midwifery Council,

(x) the Scottish Commission for the Regulation of Care,20

(xi) the Scottish Social Services Council, or

(f) made by any other person, or in any other circumstance, specified by order made 
by Ministers.

(6) Subsections (1) and (3) do not apply if Ministers do not know and cannot reasonably 
ascertain the individual’s whereabouts.25

18 Police information etc.

(1) Ministers may, for the purpose of enabling or assisting them to decide whether to list an 
individual, require the chief constable of a police force to provide them with any 
information relating to the individual which the chief constable thinks might be relevant 
in relation to the type of regulated work concerned.30

(2) A chief constable must not provide information to Ministers under subsection (1) if the 
chief constable thinks that disclosing it to the individual to whom it relates would be 
contrary to the interests of the prevention or detection of crime.

(3) Ministers must pay the appropriate police authority such fee as Ministers think 
appropriate for information provided under subsection (1).35

(4) Ministers may, for the purpose of enabling or assisting them to decide whether to list an 
individual, require—

(a) any person who holds records of convictions, cautions or other information for the 
use of police forces generally to provide them with any information relating to the 
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individual which the record holder thinks might be relevant in relation to the type 
of regulated work concerned,

(b) any person who holds such records to provide them with the information referred 
to in section 113A(3)(a) of the 1997 Act (prescribed details of every relevant 
matter relating to the individual which is recorded in central records).5

19 Information held by public bodies etc.

(1) Ministers may, for the purpose of enabling or assisting Ministers to decide whether to 
list an individual, require—

(a) any person who holds vetting information of a type prescribed under section 
46(1)(d) to provide them with any such vetting information relating to the 10

individual,

(b) any of the persons set out in subsection (3) to provide them with any information 
held by the person which Ministers think might be relevant.

(2) Information provided under subsection (1)(b) may, in particular, be information which 
relates to—15

(a) the regulated work concerned, or

(b) the protection of children or protected adults in general, or of any child or 
protected adult in particular.

(3) The persons who may be required to provide information under subsection (1)(b) are—

Councils20

The General Teaching Council for Scotland

Health Boards and Special Health Boards

Her Majesty’s Chief Inspector of Prisons for Scotland

Her Majesty’s Inspectors of Schools

The Registrar of Chiropractors25

The registrar of dentists and dental care professionals

The registrar of the General Medical Council

The registrar of the General Optical Council

The Registrar of health professionals

The Registrar of Independent Schools in Scotland30

The Registrar of nurses and midwives

The Registrar of Osteopaths

The registrar of pharmaceutical chemists

The Scottish Commission for the Regulation of Care

The Scottish Social Services Council35

Social work inspectors

Any other person specified in an order made by Ministers
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20 Information held by regulated work providers

(1) Ministers may require a person falling within subsection (2) to provide them with any 
information held by the person which Ministers think might be relevant for the purpose 
of enabling or assisting them to decide whether to list an individual.

(2) A person falls within this subsection if—5

(a) the individual is doing, or has done, regulated work for the person,

(b) the individual has been offered regulated work by the person (whether or not the 
individual subsequently did the work),

(c) it is an employment agency which has offered or supplied, or made arrangements 
with a view to offering or supplying, the individual to another person for regulated 10

work (whether or not the arrangements are still in place), or

(d) it is an employment business which employs or has employed the individual to do 
regulated work for another person.

(3) A person who fails, without reasonable excuse, to comply with a requirement made 
under subsection (1) is guilty of an offence and liable, on summary conviction, to a fine 15

not exceeding level 5 on the standard scale. 

Appeals against listing

21 Appeals against inclusion in children’s list

(1) An individual listed under section 15 may appeal to the sheriff against Ministers’ 
decision to list the individual in the children’s list.20

(2) Such an appeal must be lodged—

(a) within 3 months of the date on which the individual was listed, or

(b) by such later date as the sheriff may, on cause shown, allow.

(3) The sheriff must determine an appeal under subsection (1)—

(a) where the sheriff is satisfied by information relating to the individual’s conduct 25

that the individual is unsuitable to work with children, by confirming Ministers’ 
decision to list the individual in the children’s list, or

(b) where the sheriff is not so satisfied, by directing Ministers to remove the 
individual from the children’s list.

22 Appeals against inclusion in adults’ list30

(1) An individual listed under section 16 may appeal to the sheriff against Ministers’ 
decision to list the individual in the adults’ list.

(2) Such an appeal must be lodged—

(a) within 3 months of the date on which the individual was listed, or

(b) by such later date as the sheriff may, on cause shown, allow.35

(3) The sheriff must determine an appeal under subsection (1)—

(a) where the sheriff is satisfied by information relating to the individual’s conduct 
that the individual is unsuitable to work with protected adults, by confirming 
Ministers’ decision to list the individual in the adults’ list, or
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(b) where the sheriff is not so satisfied, by directing Ministers to remove the 
individual from the adults’ list.

23 Further appeals against inclusion in either list

(1) The sheriff’s determination under section 21 or 22 may be appealed to the sheriff 
principal by—5

(a) the individual, or

(b) Ministers.

(2) The sheriff principal’s determination of an appeal under subsection (1) may, with the 
leave of the sheriff principal, be appealed to the Inner House of the Court of Session on 
a point of law by—10

(a) the individual, or

(b) Ministers.

(3) The decision of—

(a) the sheriff principal, or

(b) if leave is granted to appeal to the Inner House, that House,15

on any appeal is final.

24 Appeals against listing: supplementary

(1) No finding of fact on which any conviction is based may be challenged on an appeal 
under section 21, 22 or 23.

(2) Any court proceedings under section 21, 22 or 23 may take place in private if the court 20

considers it appropriate in all the circumstances.

Removal from list

25 Application for removal from list

(1) A listed individual may apply to Ministers for removal from—

(a) the children’s list, or25

(b) the adults’ list.

(2) References in this section to “the list” are to be read as references to the list from which 
the individual has applied for removal.

(3) An application for removal from the list is competent only if—

(a) it is made after the end of such period as may be prescribed (beginning on such 30

date as may be prescribed), or

(b) Ministers are satisfied that the applicant’s circumstances have changed since the 
applicant—

(i) was listed, or

(ii) last made an application for removal from the list under this section,35

such that Ministers should consider the application.

(4) An applicant’s circumstances are to be treated as having changed if—
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(a) the applicant was convicted of an offence in relation to conduct which Ministers 
had regard to when considering whether to list the applicant, and

(b) the conviction is subsequently quashed.

(5) Subsection (4) does not affect the generality of subsection (3)(b).

25A Determination of application for removal from list5

(1) Ministers must determine a competent application for removal from the children’s list—

(a) where they are satisfied that the applicant is no longer unsuitable to work with 
children, by removing the individual from the list, or

(b) where they are not so satisfied, by refusing the application.

(2) Ministers must determine a competent application for removal from the adults’ list—10

(a) where they are satisfied that the applicant is no longer unsuitable to work with 
protected adults, by removing the individual from the list, or

(b) where they are not so satisfied, by refusing the application.

(3) Sections 18 to 20 apply to Ministers’ determination of an application for removal from 
the list as they apply to a decision whether to list an individual (with references to 15

deciding whether to list an individual being read as references to determining whether to 
remove an individual from the list).

26 Appeals against refusal to remove individual from list

(A1) An individual may appeal to the sheriff against Ministers’ decision to refuse an 
application for removal from the list under section 25A.20

(1) The sheriff must determine an appeal under subsection (A1) in relation to removal from 
the children’s list—

(a) where the sheriff is satisfied that the applicant is no longer unsuitable to work 
with children, by directing Ministers to remove the individual from the list, or

(b) where the sheriff is not so satisfied, by refusing the application.25

(2) The sheriff must determine an appeal under subsection (A1) in relation to removal from 
the adults’ list—

(a) where the sheriff is satisfied that the applicant is no longer unsuitable to work 
with protected adults, by directing Ministers to remove the individual from the 
list, or30

(b) where the sheriff is not so satisfied, by refusing the application.

(3) The sheriff’s determination may be appealed to the sheriff principal by—

(a) the individual, or

(b) Ministers.

(4) The sheriff principal’s determination of an appeal under subsection (3) may, with the 35

leave of the sheriff principal, be appealed to the Inner House of the Court of Session on 
a point of law by—

(a) the individual, or

(b) Ministers.
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(5) The Inner House may, in determining an appeal under subsection (4), by order modify 
the period prescribed for the purposes of section 25(3) in so far as that period is to apply 
to any further application by the individual concerned for removal from the children’s 
list or, as the case may be, the adults’ list.

(6) The decision of—5

(a) the sheriff principal, or

(b) if leave is granted to appeal to the Inner House, that House,

on any appeal is final.

(7) Any court proceedings under this section may take place in private if the court considers 
it appropriate in all the circumstances.10

27 Late representations

(1) This section applies where an individual listed under section 15 or 16—

(a) was not, because of section 17(6), given an opportunity to make representations as 
to why the individual should not be listed, and

(b) subsequently makes representations to Ministers as to why the individual should 15

not have been listed.

(2) Where this section applies, Ministers must—

(a) consider the individual’s representations, and

(b) if satisfied that the individual should not have been listed, remove the individual 
from the list.20

28 Removal from list

(1) Ministers—

(a) must remove an individual from the children’s list or adults’ list—

(i) if directed to do so by the court, or

(ii) where section 25A or 27 requires them to do so, and25

(b) may, at any other time, remove an individual from the children’s list or adults’ list 
if they are satisfied that the individual should not have been listed.

(2) Where Ministers appeal against a direction to remove an individual from the children’s 
list or adults’ list, the duty imposed by subsection (1)(a) does not apply until that appeal 
is finally determined.30

Listing: supplementary

29 Notice of listing etc.

(1) Subsection (2) applies where—

(a) an individual has been listed under section 14, 15, or 16,

(b) Ministers become aware that an individual has otherwise been barred from doing 35

regulated work with children or adults, or
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(c) Ministers are considering whether to list an individual by virtue of sections 10 to 
13.

(2) Where this subsection applies, Ministers must notify the persons specified in subsection 
(3) of the fact—

(a) that the individual has been barred from doing regulated work with children or 5

adults, or, as the case may be

(b) that they are considering whether to list the individual.

(3) Those persons are—

(a) the individual concerned,

(b) where—10

(i) the individual has been barred from regulated work with children, or

(ii) Ministers are considering whether to list the individual in the children’s 
list,

any organisation for which they know the individual is doing regulated work with 
children,15

(c) where—

(i) the individual has been barred from regulated work with adults, or

(ii) Ministers are considering whether to list the individual in the adults’ list,

any organisation for which they know the individual is doing regulated work with 
adults, and20

(d) any relevant regulatory body whom Ministers think it would be appropriate to 
notify of that fact.

(6) Where, after considering whether to list an individual, Ministers decide not to do so, 
they must give notice of that fact to—

(a) the individual,25

(b) where Ministers have decided not to include the individual in the children’s list, 
any organisation for which they know the individual is doing regulated work with 
children,

(c) where Ministers have decided not to include the individual in the adults’ list, any 
organisation for which they know the individual is doing regulated work with 30

adults, and

(d) any relevant regulatory body to whom Ministers gave notice under subsection (2)
of the fact that they were considering whether to list the individual.

(6A) A notice given under subsection (2) or (6) may include—

(a) such details as Ministers think appropriate—35

(i) where the individual has been barred (by being listed or otherwise), about 
the circumstances in which the individual was barred,

(ii) where they have decided not to list an individual, about the circumstances 
in which the individual was considered for listing, and

(b) any other information about the individual which Ministers think appropriate.40
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(6B) Where Ministers remove an individual from a list under section 28, they must give 
notice of that fact to—

(a) the individual, and

(b) any relevant regulatory body whom they think it would be appropriate to notify of 
that fact (having regard to the period for which the individual has been listed).5

(7) The following persons are “relevant regulatory bodies”—

The General Teaching Council for Scotland

The Scottish Commission for the Regulation of Care

The Scottish Social Services Council

Any other person specified in an order made by Ministers10

(8) A notice which this section requires to be given to an individual may be given—

(a) by delivering it to the individual,

(b) by leaving it at the individual’s usual or last known place of abode, or

(c) by sending it by post to the individual at that place.

30 Relevant inquiries15

(1) This section applies for the purposes of section 13 and 17.

(2) A relevant inquiry is any of the following—

(a) an inquiry held—

(i) by Ministers,

(ii) by the Scottish Parliament (including an inquiry held by a committee or 20

sub-committee of the Parliament), 

(b) an inquiry held under the Inquiries Act 2005 (c.12),

(c) any other inquiry or hearing designated for the purposes of this section by an 
order made by Ministers.

(3) “Relevant inquiry report” means the report by the person who held the relevant inquiry.25

31 Relevant offences etc.

(1) For the purposes of this Part an individual commits a relevant offence if the individual—

(a) commits an offence which falls within paragraph 1 of schedule 1, or

(b) falls within paragraph 2 of that schedule,

and references to being convicted of, or charged with, a relevant offence are to be 30

construed accordingly.

(2) Ministers may by order modify schedule 1 so as to modify the circumstances in which 
an individual is to be treated for the purposes of this Part as having committed a relevant 
offence.

(3) Subsection (4) applies to an individual if—35

(a) the individual is charged with an offence,

(b) either—
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(i) the individual is acquitted of the charge on the ground of insanity, or

(ii) the court makes a finding under section 55(2) of the 1995 Act in respect of 
the individual, and

(c) the court makes any order mentioned in section 57(2)(a) to (d) of the 1995 Act in 
relation to the acquittal or finding.5

(4) An individual to whom this subsection applies is to be treated, for the purposes of 
sections 7, 17 and 24, as having been convicted of the offence.

32 Duty to notify certain changes

(1) An individual who is listed, or whom Ministers are considering whether to list, must 
give Ministers notice of—10

(a) a change in the individual’s name or address,

(b) the issue of a full gender recognition certificate to the individual under section 4 
of the Gender Recognition Act 2004 (c.7), or

(c) any other change in circumstance of a prescribed type.

(2) A notice under subsection (1) must be given within 1 month of the date of the change or 15

issue of the certificate to which it relates.

(3) An individual who fails, without reasonable excuse, to comply with subsection (1)
commits an offence.

(4) An individual guilty of an offence under subsection (3) is liable on summary conviction 
to imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 20

the standard scale, or to both.

Offences relating to regulated work

33 Barred individuals not to do regulated work

(1) It is an offence for an individual to do, or to seek or agree to do, any regulated work 
from which the individual is barred.25

(2) It is a defence for an individual charged with an offence under subsection (1) to prove 
that the individual did not know, and could not reasonably be expected to have known—

(a) that the individual was barred from that regulated work, or

(b) that the work concerned was regulated work.

34 Organisations not to use barred individuals for regulated work30

(1) It is an offence for an organisation to—

(a) offer regulated work to an individual barred from that work, or

(b) permit an individual to do, or fail to remove an individual from, regulated work 
from which it knows or has reason to believe that the individual is barred.

(2) An organisation commits an offence under subsection (1)(a) if it offers regulated work 35

to a barred individual who is already working for the organisation.
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(3) It is a defence for an organisation charged with an offence under subsection (1)(a) to 
prove that it did not know, and could not reasonably be expected to have known, that the 
individual was barred from doing that regulated work.

(4) For the purposes of subsection (1)(a), an organisation is not to be treated as having 
offered regulated work to an individual if the offer is subject to the organisation being 5

satisfied (by virtue of information disclosed under Part 2 or otherwise) that the 
individual is suitable to do that work.

35 Personnel suppliers not to supply barred individuals for regulated work

(1) A personnel supplier commits an offence if it—

(a) offers or supplies an individual who is barred from doing regulated work to an 10

organisation, and

(b) knows or has reason to believe that the organisation will make arrangements for 
the individual to do regulated work from which the individual is barred.

(2) It is a defence for a personnel supplier charged with an offence under subsection (1) to 
prove that it did not know, and could not reasonably be expected to have known, that the 15

individual was barred from doing the regulated work.

36 Penalties for offences relating to regulated work

A person guilty of an offence under section 33, 34 or 35 is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 
to a fine not exceeding the statutory maximum, or to both, 20

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine, or to both.

General and supplementary

37 Police access to lists

(1) Ministers must make available to chief constables of police forces—25

(a) the name of each individual included in the children’s list,

(b) the name of each individual included in the adults’ list, and

(c) any other information contained in those lists which Ministers consider should be 
disclosed for any purpose mentioned in subsection (2).

(2) Information disclosed under subsection (1) may be used by police forces only for the 30

purpose of—

(a) the prevention or detection of crime, or

(b) the apprehension or prosecution of offenders.

37A Restrictions on listing in children’s list

(1) Ministers need not list an individual (nor consider an individual for listing) in the 35

children’s list if the individual is already barred from regulated work with children by 
virtue of being included in the children’s barred list maintained under section 2 of the 
Safeguarding Vulnerable Groups Act 2006 (c.47) (“the SVG Act”).
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(2) Ministers need not consider an individual for listing in the children’s list if—

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by IBB, or

(b) subsection (3) applies.

(3) This subsection applies where—5

(a) IBB has decided, under paragraph 2, 3, 5, 17 or 18 of schedule 3 to the SVG Act, 
that it is not appropriate to include the individual in the children’s barred list 
maintained under section 2 of that Act, and

(b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 10

considered by IBB before it made its decision.

(4) Where—

(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 
listing in the children’s list, and

(b) IBB considers the individual’s case,15

section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the children’s list.

(5) Ministers need not list an individual in the children’s list under section 14 if—

(a) IBB is required, by virtue of paragraph 1 of schedule 3 to the SVG Act, to include 
the individual in the children’s barred list maintained under section 2 of that Act, 20

and

(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the children’s 
list.

37B Restrictions on listing in adults’ list25

(1) Ministers need not list an individual (nor consider an individual for listing) in the adults’ 
list if the individual is already barred from regulated work with adults by virtue of being 
included in the adults’ barred list maintained under section 2 of the Safeguarding 
Vulnerable Groups Act 2006 (c.47) (“the SVG Act”).

(2) Ministers need not consider an individual for listing in the adults’ list if—30

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by IBB, or

(b) subsection (3) applies.

(3) This subsection applies where—

(a) IBB has decided, under paragraph 8, 9, 11, 17 or 18 of schedule 3 to the SVG Act, 35

that it is not appropriate to include the individual in the adults’ barred list 
maintained under section 2 of that Act, and

(b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 
considered by IBB before it made its decision.40

(4) Where—
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(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 
listing in the adults’ list, and

(b) IBB considers the individual’s case,

section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the adults’ list.5

(5) Ministers need not list an individual in the adults’ list under section 14 if—

(a) IBB is required, by virtue of paragraph 7 of schedule 3 to the SVG Act, to include 
the individual in the adults’ barred list maintained under section 2 of that Act, and

(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the adults’ list.10

38 Protection from actions for damages

(1) No proceedings are competent in respect of any loss or damage incurred by any person 
because of—

(a) the fact that an individual is or is not listed,

(b) the fact that Ministers have or have not considered whether to list an individual,15

(c) the provision of information in pursuance of any of sections 3 to 8 and 18 to 20.

(2) Subsection (1)(c) does not apply if the provider of the information—

(a) knew, or was reckless as to whether, it was untrue or misleading in a material 
respect, and

(b) provided it—20

(i) in purported compliance with any of sections 3 to 8 and 18 to 20, or

(ii) in other circumstances in which the provider knew, or could reasonably be 
expected to have known, that it would be used by Ministers, or provided to 
them for use, in connection with the performance of their functions under 
this Part.25

39 Power to regulate procedure etc.

(1) Ministers may, by regulations, make further provision about—

(a) the information about listed individuals which is to be included in the children’s 
list and adults’ list,

(b) the maintenance of those lists, and30

(c) the procedure which is to be followed in relation to any decision which Ministers 
are authorised or required to take under this Part.

(2) The regulations may, in particular, make provision in relation to the time within which 
anything has to be done.

40 Transfer from 2003 Act list35

(1) Ministers must list in the children’s list each individual who was included (otherwise 
than provisionally) in the list kept under section 1 of the Protection of Children 
(Scotland) Act 2003 (asp 5) (“the 2003 Act”) immediately before that section was 
repealed.
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(2) Ministers must give notice of listing under subsection (1) to each individual listed under 
that subsection.

(3) An individual who is listed under subsection (1) is to be treated for the purposes of this 
Act as having been so listed—

(a) under the provision of this Part which most closely corresponds to the provision in 5

the 2003 Act under which the individual was included in the list kept under 
section 1 of that Act, and

(b) on the day on which the individual was included in the list kept under section 1 of 
the 2003 Act.

(4) The provisions of this Part are accordingly to apply in relation to such an individual with 10

any necessary modifications.

(5) Section 28(1)(b) is not to be read as requiring or authorising Ministers to remove such 
an individual from the children’s list where it appears to them that the individual—

(a) would not have been listed under the provision of this Part which most closely 
corresponds to the provision in the 2003 Act under which the individual was 15

included in the list kept under section 1 of the 2003 Act, but

(b) should have been included in the list kept under the 2003 Act under the provision 
of that Act which corresponds most closely with the provision of this Part under 
which the individual is to be treated as having been listed.

(6) A notice required by subsection (2) may be given—20

(a) by delivering it to the listed individual,

(b) by leaving it at the listed individual’s usual or last known place of abode, or

(c) by sending it by post to the listed individual at that place.

PART 2

VETTING AND DISCLOSURE25

The scheme

41 The scheme

Ministers are to administer a scheme (“the Scheme”) under which information about 
individuals who do, or wish to do, regulated work with children or protected adults is—

(a) collated, and30

(b) disclosed,

in accordance with this Part.

42 Participation in scheme

(1) An individual may apply to Ministers to join the Scheme in relation to—

(a) regulated work with children,35

(b) regulated work with adults, or

(c) both types of regulated work.
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(2) Ministers must allow an individual to be a member of the Scheme (a “scheme member”) 
in relation to a type of regulated work if the individual is not barred from doing that 
work.

43 Statement of scheme membership

(1) Ministers must disclose a statement of scheme membership to each scheme member.5

(2) A statement of scheme membership is a document which—

(a) sets out the type of regulated work in relation to which an individual participates 
in the Scheme,

(b) confirms that the individual is not barred from doing that work,

(c) if Ministers are considering whether to list the individual in relation to that type of 10

work, says so, and

(d) contains such other information about the individual as may be prescribed.

(3) Ministers need not comply with subsection (1) where—

(a) the individual makes a disclosure request at the same time as the individual 
applies to join the Scheme, and15

(b) Ministers make the requested disclosure.

Vetting information

44 Enquiries about scheme members

(1) Ministers must, after making enquiries for the purpose of discovering whether any 
vetting information exists in relation to a new scheme member, create a scheme record 20

for the member.

(2) Ministers must make arrangements for the purpose of discovering whether any new 
vetting information arises in relation to scheme members while those members 
participate in the Scheme.

(3) Ministers must update a scheme record if they discover any new vetting information 25

about the scheme member to whom it relates.

(4) Vetting information is new if Ministers did not discover it as a result of earlier enquiries 
made in pursuance of subsection (1) or (2) in relation to the scheme member concerned 
(regardless of whether it existed when they made those earlier enquiries).

45 Scheme record30

A scheme record is a document comprising—

(a) a scheme member’s statement of scheme membership, and

(b) vetting information about the scheme member which Ministers discover as a result 
of enquiries or arrangements made under section 44.

46 Vetting information35

(1) Vetting information, in relation to a scheme member, is—
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(a) the information referred to in section 113A(3)(a) of the 1997 Act (prescribed 
details of every relevant matter relating to the scheme member which is recorded 
in central records),

(b) if the scheme member is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), information about those requirements,5

(c) information which the chief officer of a relevant police force thinks might be 
relevant in relation to the type of regulated work in relation to which the scheme
member participates in the Scheme, and

(d) such other information as may be prescribed.

(2) Regulations prescribing information for the purposes of subsection (1)(d) may require 10

persons holding information of the type prescribed to disclose it to Ministers for the 
purposes of this Act.

47 Duty to notify certain changes

(1) A scheme member must give Ministers notice of—

(a) a change in the member’s name,15

(b) the issue of a full gender recognition certificate to the member under section 4 of 
the Gender Recognition Act 2004 (c.7), or

(c) any other change in circumstance of a prescribed type.

(2) A notice under subsection (1) must be given within 3 months of the date of the change 
or issue of the certificate to which it relates.20

(3) An individual who fails, without reasonable excuse, to comply with subsection (1)
commits an offence.

(4) An individual guilty of an offence under subsection (3) is liable on summary conviction 
to a fine not exceeding level 3 on the standard scale.

48 Correction of inaccurate scheme record25

(1) Ministers must correct a scheme record if they are satisfied (following a request by a 
scheme member for correction, notification under section 47 or otherwise) that any 
information included in it is inaccurate.

(2) After correcting an inaccurate scheme record, Ministers must disclose the corrected 
information to—30

(a) the scheme member, and

(b) any organisation for which they know the scheme member is doing regulated 
work.

(3) Subsection (2) applies only if Ministers have previously disclosed the inaccurate 
information under this Part to the scheme member or, as the case may be, the 35

organisation.

(4) A scheme member may, in particular, request a review of any information included in a 
scheme record by virtue of section 46(1)(c).
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(5) Ministers, on receiving such a request, must ask the chief officer of the relevant police 
force who provided that information to reconsider whether the chief officer still thinks 
that the information concerned might be relevant in relation to the type of regulated 
work in relation to which the scheme member participates in the scheme.

(6) Information which was considered accurate when included in a scheme record but 5

which—

(a) is subsequently found to have always been inaccurate, or

(b) subsequently becomes inaccurate for any reason,

is to be regarded as being inaccurate information for the purposes of this section.

Disclosure10

49 Disclosure of scheme records

(1) Ministers must disclose a scheme member’s scheme record if—

(a) disclosure conditions A to D are satisfied, and

(b) section 50 does not require them to disclose the scheme member’s short scheme 
record.15

(2) Ministers must send a copy of a record disclosed under subsection (1) to the scheme 
member who made the disclosure request.

50 Disclosure of short scheme records

(1) Ministers must disclose a scheme member’s short scheme record if—

(a) disclosure conditions A to D are satisfied,20

(b) they have previously disclosed the member’s scheme record, and

(c) the scheme member requests disclosure of a short scheme record only.

(2) Ministers must send a copy of a record disclosed under subsection (1) to the scheme 
member who made the disclosure request.

(3) A short scheme record is a document which—25

(a) includes a scheme member’s statement of scheme membership,

(b) specifies the date on which the scheme member’s scheme record was last 
disclosed under section 49,

(ba) says whether any vetting information was included in the scheme member’s 
scheme record on that date,30

(c) if any new vetting information has been included in the scheme member’s scheme 
record since that date, says when that information was so included, and

(ca) if any vetting information has been removed from the scheme member’s scheme 
record since that date, says when that information was so removed.

(4) A short scheme record must not disclose any vetting information of the types referred to 35

in paragraphs (ba) to (ca) of subsection (3).

153



24 Protection of Vulnerable Groups (Scotland) Bill
Part 2—Vetting and disclosure

51 Disclosure of scheme membership

(1) If disclosure conditions A to C are satisfied, Ministers must disclose a scheme member’s 
statement of scheme membership.

(2) Ministers must send a copy of a statement disclosed under subsection (1) to the scheme 
member who made the disclosure request.5

52 Disclosure conditions

The disclosure conditions are—

Condition A The scheme member requests Ministers to make the disclosure to a 
person, and in relation to a type of regulated work, specified in the 
request.10

Condition B The scheme member participates in the Scheme in relation to that 
type of regulated work.

Condition C The person to whom the disclosure is to be made declares that the 
disclosure is requested for the purpose of enabling or assisting the 
person (or any other person for whom the person acts) to consider 15

the scheme member’s suitability to do, or to be offered or supplied 
for, that type of regulated work.

Condition D The person to whom the disclosure is to be made is a registered 
person for the purposes of Part 5 of the 1997 Act.

53 Crown work20

(1) This section applies where a disclosure declaration is made by—

(a) a Minister of the Crown,

(b) a member of the Scottish Executive,

(c) any other office-holder in the Scottish Administration, or

(d) a nominee of any person mentioned in paragraphs (a) to (c).25

(2) Where this section applies Ministers may, despite disclosure condition D, disclose the 
relevant scheme record or short scheme record.

54 Disclosure restrictions

(1) Regulations under section 46(1)(d) may prohibit Ministers (at any time or in prescribed 
circumstances)—30

(a) from including a prescribed type of information in scheme records,

(b) from disclosing a prescribed type of information under section 49 or 50.

(2) Subsection (2A) applies where—

(a) a scheme member participates in the Scheme in relation to both types of regulated 
work, and35
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(b) Ministers receive a disclosure request which includes a disclosure declaration 
made in relation to only one of those types of regulated work.

(2A) Where this subsection applies, Ministers must not—

(a) disclose information which appears in the member’s scheme record only because 
the member participates in the Scheme in relation to the other type of regulated 5

work, or

(b) reveal whether any such information has been included in, or removed from, the 
member’s scheme record.

Removal from scheme

55 Removal from scheme10

(1) Ministers must remove a scheme member from the Scheme in relation to a type of 
regulated work if they—

(a) bar the member from doing that work by listing the member, or

(b) become aware that the member has otherwise been barred from doing that work.

(2) Ministers may remove from the Scheme any scheme member who fails to pay any fee 15

for participation in the Scheme which is prescribed under section 67.

56 Withdrawal from scheme

Ministers must remove a scheme member from the Scheme in relation to a type of 
regulated work if—

(a) the scheme member applies to be so removed, and20

(b) they are satisfied that the scheme member is not doing that type of regulated work.

57 Notice of removal

(1) Ministers must give notice confirming that they have removed an individual from the 
Scheme under section 55 or 56 to—

(a) the individual, and25

(b) any other person whom they think fit.

(2) A notice under subsection (1) must—

(a) state the type of regulated work in relation to which the individual has been 
removed, and

(b) say why the individual has been removed.30

(3) A notice under subsection (1)(b) need not comply with subsection (2)(b) if Ministers 
think that it would be inappropriate for the recipient to be informed of the reason for 
removal.

58 Retention of scheme records after removal

(1) Ministers may keep the scheme record of an individual removed from the Scheme and 35

may continue to use that record for the purposes of enabling or assisting them to 
perform their functions under this Act.
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(2) Subsection (1) does not—

(a) entitle Ministers to continue to make enquires in relation to the individual in 
pursuance of section 44(2), or

(b) require Ministers to otherwise ensure that the retained scheme record is updated.

Evidence of identity5

59 Evidence of identity

(1) An individual making—

(a) an application to join, or to be removed from, the Scheme,

(b) a request to correct a scheme record, or

(c) a disclosure request,10

must provide Ministers with such evidence of identity as they may require.

(2) Ministers need not consider such an application or request if—

(a) the individual fails to comply with a requirement under this section or section 60, 
or

(b) the evidence provided does not satisfy them as to the individual’s identity.15

60 Power to use fingerprints to check applicant’s identity

(1) Ministers may require an applicant to join the Scheme, or a scheme member, to have 
fingerprints taken in such manner, and at such place, as may be prescribed for the 
purposes of enabling or assisting Ministers to check evidence of identity given to them 
for the purposes of section 59.20

(2) Ministers must arrange the destruction of any such fingerprints as soon as reasonably 
practicable after they have been used for the purposes mentioned in subsection (1).

(3) Any person who holds records of fingerprints for the use of police forces generally must 
make those records available to Ministers for the purposes of this section.

(4) This section does not affect the generality of section 59 in relation to any other type of 25

evidence of identity.

61 Power to use personal data to check applicant’s identity

(1) Ministers may use information given to them by personal data holders to check evidence 
of identity given to them for the purposes of section 59.

(2) Personal data holders are—30

The Identity and Passport Service

The Driver and Vehicle Licensing Agency

Ministers of the Crown in connection with keeping of records of national 
insurance numbers

Such other persons holding data about individuals as may be prescribed35
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Offences relating to vetting information

62 Falsification of scheme records etc.

(1) It is an offence for a person, with intent to deceive, to—

(a) make a document which purports to be a disclosure record,

(b) alter a disclosure record,5

(c) use, or allow another person to use, a disclosure record in a way which suggests 
that it relates to an individual other than the scheme member in respect of whom it 
was disclosed.

(2) It is an offence for a person to knowingly make a false or misleading declaration or 
other statement for the purposes of—10

(a) obtaining, or enabling another person to obtain, a disclosure record, or

(b) satisfying Ministers that an individual who is doing regulated work is not doing 
so.

63 Unlawful disclosure of scheme records etc.

(1) A person to whom disclosure information is disclosed under section 48, 49, 50 or 5115

commits an offence if the person discloses it to any other person.

(2) A person does not commit an offence under subsection (1) by disclosing the disclosure 
information—

(a) to any of the person’s employees,

(b) where the person is not an individual, to any member or officer of the person, or20

(c) where the disclosure was made for the purpose of enabling or assisting another 
person to consider a scheme member’s suitability to do, or to be offered or 
supplied for, regulated work—

(i) to that other person,

(ii) to any of that other person’s employees, or25

(iii) where that other person is not an individual, to any member or officer of 
that other person.

(3) An individual to whom disclosure information is disclosed lawfully by virtue of 
subsection (2)(a) or (b) or (4)(a) commits an offence if the individual discloses it to any 
other person.30

(4) An individual does not commit an offence under subsection (3) by disclosing the 
disclosure information, in the course of the individual’s duties—

(a) to any other individual who is a member, officer or employee of the person to 
whom the corresponding disclosure was made under section 49, 50 or 51, or

(b) where the disclosure was made for the purpose of enabling or assisting another 35

person to consider a scheme member’s suitability to do, or to be offered or 
supplied for, regulated work—

(i) to that other person,

(ii) to any of that other person’s employees, or
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(iii) where that other person is not an individual, to any member or officer of 
that other person.

(5) A person to whom disclosure information is disclosed lawfully by virtue of subsection 
(2)(c)(i) or (4)(b)(i) commits an offence if the person discloses it to any other person.

(6) A person does not commit an offence under subsection (5) by disclosing the disclosure 5

information—

(a) to any of the person’s employees, or

(b) where the person is not an individual, to any member or officer of the person.

(7) An individual to whom disclosure information is disclosed lawfully by virtue of 
subsection (2)(c)(ii) or (iii), (4)(b)(ii) or (iii) or (6) commits an offence if the person 10

discloses it to any other person.

(8) An individual does not commit an offence under subsection (7) by disclosing the 
disclosure information, in the course of the individual’s duties, to any other individual
who is a member, officer or employee of the person for whose purposes the 
corresponding disclosure was made under section 49, 50 or 51.15

(9) A person to whom disclosure information is disclosed unlawfully commits an offence if 
the person discloses it to any other person.

64 Unlawful requests for scheme records etc.

(1) It is an offence to request provision of, or to otherwise seek sight of, a disclosure record 
for a purpose other than the permitted purpose.20

(2) It is an offence to use disclosure information for a purpose other than the permitted 
purpose.

(3) The permitted purpose is to enable or assist a person (“Z”)––

(a) to consider the suitability of the individual to whom the record or information 
relates to do, or to be offered or supplied for, the type of regulated work to which 25

the disclosure record relates, or

(b) to do that type of regulated work for any person other than Z in pursuance of 
arrangements under which services are provided to Z.

(4) References in subsection (1) to disclosure records do not include references to 
information included in disclosure records.30

65 Unlawful disclosure etc.: supplementary

(1) Nothing in section 63 prevents disclosure of disclosure information—

(a) by the scheme member to whom the information relates,

(b) by any other person with the consent of the scheme member to whom the 
information relates,35

(c) to an office-holder in the Scottish Administration or a government department,

(d) to a person appointed to any office by virtue of any enactment,

(e) in accordance with any obligation to provide information imposed by virtue of 
any enactment,

(f) for the purposes of answering a prescribed type of exempted question, or40
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(g) for some other prescribed purpose.

(2) Nothing in subsections (2), (4), (6) or (8) of section 63 makes lawful any disclosure of 
disclosure information made otherwise than for the purpose of enabling or assisting the 
person in relation to whom the corresponding disclosure request was made to consider 
the suitability of the scheme member concerned to do, or to be offered or supplied for, 5

the type of regulated work concerned.

(3) Nothing in section 64 prevents use of disclosure information for a purpose other than the 
permitted purpose—

(a) by the scheme member to whom the information relates,

(b) by any other person with the consent of the scheme member to whom the 10

information relates,

(c) by an office-holder in the Scottish Administration or a government department,

(d) by a person appointed to any office by virtue of any enactment,

(e) in accordance with any obligation to provide information imposed by virtue of 
any enactment,15

(f) in order to answer a prescribed type of exempted question, or

(g) in any other prescribed circumstances.

(4) References in sections 63 and 64 and in this section to disclosure information are 
references to—

(a) disclosure records disclosed under section 49, 50 or 51, and20

(b) any information in such a disclosure record which is obtained only by virtue of 
section 48, 49, 50 or 51.

(5) “Exempted question”, where used in subsections (1)(f) and (3)(f), means a question in 
relation to which section 4(2)(a) or (b) of the Rehabilitation of Offenders Act 1974 
(c.53) has been excluded by order made under section 4(4) of that Act.25

66 Penalties for offences relating to vetting information

A person guilty of an offence under section 62, 63 or 64 is liable on summary conviction 
to imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 
the standard scale, or to both.

Fees, forms and other procedures30

67 Fees

(1) Ministers may charge such fee as may be prescribed—

(a) in respect of applications to join, or to be removed from, the Scheme,

(b) in respect of disclosure requests, and

(c) otherwise in respect of the performance of their functions under this Part.35

(2) Regulations may, in particular, provide for—

(za) different fees in different circumstances,

(a) annual or other recurring fees in respect of participation in the Scheme,
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(b) reduction, waiver or refund of fees in prescribed circumstances.

(3) Where regulations provide for a fee to be charged in respect of—

(a) an application to join, or to be removed from, the Scheme, or

(b) a disclosure request,

Ministers need not consider the application or request unless the fee is paid.5

68 Forms

(1) It is for Ministers to determine the form and manner in which—

(a) applications to join, or to be removed from, the Scheme,

(b) requests to correct a scheme record, and

(c) disclosure requests (including disclosure declarations made in relation to them),10

must be made.

(2) Ministers may, in particular, determine that any such application, request or declaration 
may be made in electronic form.

(3) Ministers need not consider any such application, request or declaration unless it is 
made in the form and manner determined by them (or in a form and manner as close to 15

that as circumstances permit).

69 Procedure

(1) Ministers may, by regulations, make such further provision about the administration of 
the Scheme as they think fit.

(2) Regulations may, in particular—20

(a) prescribe further procedure relating to applications to join, or to be removed from, 
the Scheme,

(b) prescribe circumstances in which scheme members are to be removed from the 
Scheme,

(c) prescribe circumstances in which disclosure condition A (see section 52) is to be 25

treated as being satisfied when a person other than a scheme member makes a 
disclosure request in respect of that member,

(d) prescribe further procedure relating to making disclosure requests and to 
disclosing information in pursuance of such requests.

Supplementary30

69A Consideration of suitability: supplementary

References in this Part to a person (“A”) considering an individual’s suitability to do, or 
to be offered or supplied for, any type of regulated work are references to A considering 
the individual’s suitability— 

(a) to do that type of regulated work for A,35

(b) to be supplied by A to do that type of regulated work for another person,
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(c) to be a teacher (for the purposes of section 6 of the Teaching Council (Scotland) 
Act 1965 (c.19)),

(d) to provide or manage a care service (for the purposes of the 2001 Act),

(e) to be registered under Part 3 (registration of social workers etc.) of the 2001 Act, 
or5

(f) for any other prescribed purpose.

70 Delegation of vetting and disclosure functions

(1) Ministers may, to such extent and subject to such conditions as they think appropriate, 
delegate any of their functions under this Part (other than excepted functions) to such 
person as they may determine.10

(2) An excepted function is a function—

(a) relating to the making of regulations or orders,

(b) under section 68, or

(c) relating to the determination of an appropriate fee under section 71(4).

(3) A delegation under subsection (1) may be varied or revoked at any time.15

(4) No proceedings are competent against a person performing functions delegated under 
this section by reason of an inaccuracy in the information made available or provided to 
the person in accordance with section 60(3) or 71.

71 Sources of information

(1) Any person who holds records of convictions, cautions or other information for the use 20

of police forces generally must make those records available to Ministers for the 
purposes of enabling or assisting them to perform their functions under this Part.

(2) A chief constable must, as soon as practicable, comply with a request by Ministers to 
provide them with information of the type described in section 46(1)(c) for the purposes 
of enabling or assisting them to perform their functions under this Part.25

(3) A chief constable must not provide information to Ministers under subsection (2) if the 
chief constable thinks that disclosing that information to the individual to whom it 
relates would be contrary to the interests of the prevention or detection of crime.

(4) Ministers must pay the appropriate police authority such fee as Ministers think 
appropriate for information provided under subsection (2).30

(5) No proceedings are competent against Ministers by reason of an inaccuracy in the 
information made available or provided to them in accordance with this section or 
section 60(3).

71A Police access to Scheme information

(1) Ministers must make available to chief constables of police forces and the Scottish 35

Police Services Authority—

(a) the name of each individual participating in the Scheme,

(b) confirmation of whether each such individual participates in the Scheme in 
relation to regulated work with—
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(i) children,

(ii) adults, or

(iii) both, and

(c) any other information held by Ministers by virtue of their administration of the 
Scheme which Ministers consider should be disclosed for any purpose mentioned 5

in subsection (2).

(2) Information disclosed under subsection (1) may be used by police forces and the 
Scottish Police Services Authority only for the purpose of—

(a) enabling or assisting them to perform their functions under or by virtue of this 
Part,10

(b) the prevention or detection of crime, or

(c) the apprehension or prosecution of offenders.

72 Statements of scheme membership: disclosure of whether individual under 
consideration for listing

(1) Despite section 43(2)(c), a statement of scheme membership must not disclose whether 15

Ministers are considering whether to list an individual if Ministers have not made a 
decision under section 15 or, as the case may be, 16 within the relevant period.

(2) The “relevant period” is—

(a) where the information which caused Ministers to consider whether to list the 
individual is the subject of legal or disciplinary proceedings, the period of 6 20

months which begins on the date on which the proceedings are finally determined,

(b) in any other case, the period of 6 months which begins on the date on which 
Ministers made a decision under section 10, 11, 12 or 13 to consider whether to 
list the individual, or

(c) where either of the periods mentioned in paragraphs (a) and (b) is extended under 25

subsection (3), the extended period.

(3) The sheriff may, on an application by Ministers and on cause shown, extend the period 
mentioned in paragraph (a) or (b) of subsection (2) (or, as the case may be, that period 
as previously extended under this subsection).

(3A) A period may not be extended (or further extended) under subsection (3) for a period of 30

longer than 6 months beginning with the date on which the extension (or further 
extension) is granted.

(3B) An application under subsection (3) must be made before the expiry of the relevant 
period.

(3C) Where an application under subsection (3) is made, the relevant period is to be treated 35

for the purposes of subsection (1) as not having expired until the application is 
determined.

(3D) The sheriff may, on cause shown, dispense with any requirement—

(a) to intimate an application under subsection (3) to the individual, 

(b) to notify the individual of any interlocutor relating to the application.40
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(3E) For the purposes of subsection (3B), an application is made when it is lodged with the 
sheriff clerk.

(4) Any court proceedings under subsection (3) may take place in private if the sheriff 
considers it appropriate in all the circumstances.

(5) For the purposes of subsection (2)(a), proceedings are finally determined when—5

(a) the proceedings are terminated or abandoned without a decision being made,

(b) a decision is made against which no appeal lies, or

(c) where a decision is made which may be appealed, the period during which an 
appeal (other than an appeal which need not be timeous) may be brought expires 
without an appeal being brought.10

(6) For the purposes of subsection (5), an appeal which need not be timeous is—

(a) an appeal under Part 8 (appeals from solemn proceedings) of the 1995 Act in 
relation to which the High Court must, if the appeal is to be competent, extend the 
time within which intimation of intention to appeal or note of appeal or both may 
be given,15

(b) an appeal under Part 10 (appeals from summary proceedings) of the 1995 Act in 
relation to which the High Court must, if the appeal is to be competent, extend the 
time within which an application for a stated case may be made, or

(c) an appeal under section 191 (appeal by suspension on ground of miscarriage of 
justice) of the 1995 Act.20

PART 4

AMENDMENT OF PART 5 OF THE POLICE ACT 1997

82 Information in criminal conviction and record certificates

(1) In section 112(2) of the 1997 Act, for the words from “or” immediately following 
paragraph (a) to the end of paragraph (b) substitute “(or states that there is no such 25

conviction); and

(b) if the applicant is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), states that fact.”.

(2) Section 113A of the 1997 Act is amended as follows—

(a) in subsection (3), for the words from “or” immediately following paragraph (a) to 30

the end of paragraph (b) substitute “(or states that there is no such matter); and

(b) if the applicant is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), states that fact.”,

(b) in the definition of “central records” in subsection (6), for “and cautions” 
substitute “, cautions or other information”,35

(c) in the definition of “relevant matter” in that subsection, the word “and” 
immediately following paragraph (a) is repealed,

(d) at the end of paragraph (b) of that definition, insert “and

(c) a prescribed court order.”.
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(3) In section 119(1) of the 1997 Act, for “or cautions” substitute “, cautions or other 
information”.

(4) In section 119A of the 1997 Act—

(a) in subsection (1), after “convictions” insert “or other information”,

(b) in subsection (2), for “or cautions” substitute “, cautions or other information”.5

83 Form of Part 5 applications

(1) In each of the following provisions of the 1997 Act, the words “in the prescribed manner 
and form” are repealed—

section 112(1)(a)

section 113A(1)(a)10

section 113B(1)(a)

section 114(1)(a)

section 116(1)(a)

(2) In sections 117(1) and 120(2) of the 1997 Act, the words “in writing” are repealed.

(3) After section 125 of the 1997 Act insert—15

“125A Form of applications

(1) It is for the Scottish Ministers to determine the form and manner in which 
applications must be made for the purposes of sections 112(1)(a), 113A(1)(a), 
113B(1)(a), 114(1)(a), 116(1)(a), 117(1), and 120(2).

(2) The Scottish Ministers may, in particular, determine that such applications may 20

be made in electronic form (and may be signed or countersigned 
electronically).

(3) The Scottish Ministers need not consider any such application unless it is made 
in the form and manner determined by them (or in a form and manner as close 
to that as circumstances permit).”.25

84 Payment of fee for information from certain police forces

In section 113B of the 1997 Act, after subsection (5) insert—

“(5A) The Scottish Ministers must pay to such body as may be prescribed such fee as 
they think appropriate for information received from the chief officer of a body 
mentioned in subsection (10)(j) to (m) as a result of a request under subsection 30

(4) or (5).”.

85 Regulations about registration

(1) Section 120 of the 1997 Act is amended as follows—

(a) in subsection (2), for “section 120A and regulations under subsection (3)” 
substitute “sections 120ZB and 120A”,35

(b) subsection (3) is repealed.

(2) Before section 120A of the 1997 Act insert—
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“120ZB Regulations about registration

(1) The Scottish Ministers may by regulations make further provision about 
registration.

(2) Regulations under this section may in particular make provision for—

(a) the payment of fees;5

(b) the information to be included in the register;

(c) the registration of any person to be subject to conditions;

(d) the nomination by—

(i) a body corporate or unincorporated; or

(ii) a person appointed to an office by virtue of an enactment, whether 10

that body or person is registered or applying to be registered,

of an individual to act for the body or, as the case may be, person in 
relation to disclosure applications;

(e) the refusal by the Scottish Ministers, on such grounds as may be 
specified in or determined under the regulations, to accept or to continue 15

to accept any nomination made by virtue of this section;

(f) the refusal by the Scottish Ministers to include persons who, in the 
opinion of the Scottish Ministers, are likely to act in relation to fewer 
disclosure applications in any period of 12 months than a minimum 
number specified in the regulations;20

(g) the removal from the register of persons who have, in any period of 12 
months during which they were registered, acted in relation to fewer 
disclosure applications than the minimum number specified under 
paragraph (f);

(h) the removal from the register of persons who are, in the opinion of the 25

Scottish Ministers, no longer likely to wish to act in relation to disclosure 
applications;

(i) the removal from the register of any person who has breached any 
condition of the person’s registration; and

(j) the period which must elapse before any person refused registration or 30

removed from the register may apply to be included in the register.

(3) The provision which may be made by virtue of subsection (2)(c) includes 
provision—

(a) for the registration or continued registration of any person to be subject 
to prescribed conditions or, if the regulations so provide, such conditions 35

as the Scottish Ministers think fit; and

(b) for the Scottish Ministers to vary or revoke those conditions.

(4) In subsection (2), references to acting in relation to disclosure applications are 
to be read as references to—

(a) countersigning applications under section 113A or 113B, or40

165



36 Protection of Vulnerable Groups (Scotland) Bill
Part 5—School care accommodation services

(b) making declarations in relation to requests for disclosures under section 
49 or 50 of the Protection of Vulnerable Groups (Scotland) Act 2007 
(asp 00).”.

(3) Section 124A of the 1997 Act is amended as follows—

(a) in subsection (1), for “section 120(3)(b)” substitute “section 120ZB(2)(h)”, and5

(b) in subsection (3), for “section 120(3)(ac)” substitute “section 120ZB(2)(j)”.

PART 5

SCHOOL CARE ACCOMMODATION SERVICES

86 Meaning of “school care accommodation service”

(1) In section 2 of the 2001 Act, for subsection (4) substitute—10

“(4) A “school care accommodation service” is a service which—

(a) consists of the provision of residential accommodation to a pupil in a 
place in or outwith a public, independent or grant-aided school;

(b) is provided (whether or not during term-time) for the purpose of or in 
connection with the pupil’s attendance at the school (whether current or 15

otherwise); and

(c) is provided to the pupil by—

(i) an education authority or the managers of an independent or grant-
aided school; or

(ii) any person under arrangements made between that person and any 20

such authority or managers.

(4A) For the purposes of subsection (4)(c)(i) above, a service which—

(a) falls within the description given by subsection (4)(a), (b) and (c)(ii) 
above; and

(b) is provided to the pupil in domestic premises,25

is to be regarded as being provided by that authority or (as the case may be) 
those managers.

(4B) A service may be excepted from the definition in subsection (4) above by 
regulations.”.

(2) In section 77(1) of the 2001 Act, in the definition of “school care accommodation 30

service”, for “has the meaning given by subsection (4) of section 2” substitute “is to be 
construed in accordance with subsections (4) to (4B) of section 2 of”. 

86A Application of fire safety rules to school care accommodation service

In section 78 of the Fire (Scotland) Act 2005 (asp 5), in subsection (5)(c), after 
“section)” insert “except where the service is provided as mentioned in subsection 35

(4)(c)(ii) of that section”.
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PART 6

SUPPLEMENTARY AND GENERAL

87 Transfer of Disclosure Scotland staff etc.

(1) Ministers may by order (a “staff transfer order”) make provision for persons employed 
by virtue of section 9 of the Police (Scotland) Act 1967 (c.77) (employees other than 5

constables) by the Strathclyde Joint Police Board (the “Police Board”) to transfer to, and 
become members of the staff of, the Scottish Administration.

(2) A staff transfer order may specify particular persons, or types of person, to whom the 
order applies.

(3) Subsections (4) to (9) apply where—10

(a) a person is to be transferred by virtue of a staff transfer order, and

(b) immediately before the day on which the staff transfer order comes into force in 
relation to the person (the “transfer day”), the person has a contract of 
employment with the Police Board.

(4) On and after the transfer day the contract of employment has effect as if originally made 15

between the person and Ministers on behalf of the Crown.

(5) On the transfer day, the rights, powers, duties and liabilities of the Police Board under or 
in connection with the contract of employment are transferred to Ministers.

(6) Anything done before the transfer day by or in relation to the Police Board in respect of 
the contract of employment or the person is to be treated on and after that day as having 20

been done by or in relation to Ministers.

(7) If, before the transfer day, the person gives notice to Ministers or the Police Board that 
the person objects to becoming a member of staff of the Scottish Administration—

(a) the contract of employment with the Police Board is, on the day immediately 
preceding the day that would, but for the objection, have been the transfer day, 25

terminated, and

(b) the person is not to be treated (whether for the purpose of any enactment or 
otherwise) as having been dismissed by virtue of the giving of such notice.

(8) Nothing in this section prejudices any right of the person to terminate the contract of 
employment if a substantial detrimental change in the person’s working conditions is 30

made.

(9) Where—

(a) the identity of the person’s employer changes by virtue of the making of a staff 
transfer order, and

(b) it is shown that, in all the circumstances, the change is significant and detrimental 35

to the person,

the person has the right to terminate the contract of employment.

(10) A staff transfer order may make such further provision about such transfers as Ministers 
think fit.
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88 Power to give effect to corresponding legislation in England, Wales and Northern 
Ireland

(1) Ministers may by order make such provision as they consider appropriate in 
consequence of, or for the purposes of giving full effect to, any provision made by virtue 
of the Safeguarding Vulnerable Groups Act 2006 (c.47).5

(1A) Ministers may by order make such provision as they consider appropriate in 
consequence of, or for the purposes of giving full effect to, any legislation which forms 
part of the law of Northern Ireland which in Ministers’ opinion—

(a) corresponds to provision made by virtue of this Act, or

(b) affects the operation of any provision made by virtue of this Act.10

(2) An order under subsection (1) or (1A) may modify any enactment, instrument or 
document.

89 Modification of enactments

Schedule 4 contains minor amendments and amendments and repeals consequential on 
the provisions of this Act.15

90 Offences by bodies corporate etc.

(1) Where—

(a) an offence under this Act has been committed by—

(i) a body corporate,

(ii) a Scottish partnership, or20

(iii) an unincorporated association other than a Scottish partnership, and

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of—

(i) a relevant individual, or

(ii) an individual purporting to act in the capacity of a relevant individual,25

that individual as well as the body corporate, partnership or, as the case may be, 
unincorporated association is guilty of the offence and is liable to be proceeded against 
and punished accordingly.

(2) In subsection (1), “relevant individual” means—

(a) in relation to a body corporate other than a council—30

(i) a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, the members,

(b) in relation to a council, an officer or member of the council,

(c) in relation to a Scottish partnership, a partner, and

(d) in relation to an unincorporated association other than a Scottish partnership, a 35

person who is concerned in the management or control of the association.

(3) Any penalty imposed on a body corporate, Scottish partnership or unincorporated 
association on conviction of an offence under this Act is to be recovered by civil 
diligence in accordance with section 221 of the 1995 Act.
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90A Crown application

(1) This Act binds the Crown.

(2) But subordinate legislation made under this Act need not bind the Crown.

(3) No contravention by the Crown of a provision made by or under this Act makes the 
Crown criminally liable.5

(4) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention.

(5) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons.10

PART 7

INTERPRETATION

91 Regulated work

(1) Regulated work means regulated work with children or protected adults.

(2) Regulated work with children is work of the type described in schedule 2.15

(3) Regulated work with adults is work of the type described in schedule 3.

(4) References in this Act to types of regulated work are to be construed accordingly.

92 Individuals barred from regulated work

(1) An individual is barred from regulated work with children if the individual is—

(a) listed in the children’s list.20

(b) included in the children’s barred list maintained under section 2 of the 
Safeguarding Vulnerable Groups Act 2006 (c.47),

(c) included (otherwise than provisionally) in the list kept under article 3 of the 
Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003, or

(d) an individual falling within subsection (3).25

(2) An individual is barred from regulated work with adults if the individual is—

(a) listed in the adults’ list,

(b) included in the adults’ barred list maintained under section 2 of the Safeguarding 
Vulnerable Groups Act 2006 (c.47),

(c) included (otherwise than provisionally) in the list kept under article 35 of the 30

Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003, or

(d) an individual falling within subsection (4). 

(3) An individual falls within this subsection if, under the law of the Channel Islands, the 
Isle of Man, any British overseas territory or any other territory or country outwith the 
United Kingdom, the individual is subject to a prohibition or disqualification which 35

Ministers by order provide corresponds to being barred from regulated work with 
children by virtue of any of paragraphs (a) to (c) of subsection (1).

169



40 Protection of Vulnerable Groups (Scotland) Bill
Part 7—Interpretation

(4) An individual falls within this subsection if, under the law of the Channel Islands, the 
Isle of Man, any British overseas territory or any other territory or country outwith the 
United Kingdom, the individual is subject to a prohibition or disqualification which 
Ministers by order provide corresponds to being barred from regulated work with adults
by virtue of any of paragraphs (a) to (c) of subsection (2).5

(5) Ministers may by order substitute such other list maintained under the law of England 
and Wales or, as the case may be, Northern Ireland, which in Ministers’ opinion 
corresponds to the children’s list for a list mentioned in subsection (1)(b) and (c).

(6) Ministers may by order substitute such other list maintained under the law of England 
and Wales or, as the case may be, Northern Ireland, which in Ministers’ opinion 10

corresponds to the adults’ list for a list mentioned in subsection (2)(b) or (c).

93 Meaning of “harm”

(1) For the purposes of this Act, an individual (“A”) harms another (“B”) if—

(a) A’s conduct causes B physical harm,

(b) A’s conduct causes B psychological harm (for example: by putting B in a state of 15

fear, alarm or distress), or

(c) A engages in unlawful conduct which appropriates or adversely affects B’s 
property, rights or interests (for example: theft, fraud, embezzlement or extortion),

and references to harm are to be construed accordingly.

(2) For the purposes of this Act, an individual (“C”) places another (“D”) at risk of harm 20

if—

(a) C attempts to harm D,

(b) C incites another to harm D,

(c) C encourages D to self-harm, or

(d) C’s conduct otherwise causes, or is likely to cause, D to be harmed,25

and references to being placed at risk of harm are to be construed accordingly.

94 Meaning of “protected adult”

(1) For the purposes of this Act, a “protected adult” is an individual aged 16 or over who is 
provided with—

(a) a service by a person carrying on—30

(i) a support service,

(ii) an adult placement service,

(iii) a care home service, or

(iv) a housing support service,

which is registered under Part 1 of the 2001 Act,35

(b) a prescribed service—

(i) by a health body acting in exercise of functions conferred by the National 
Health Service (Scotland) Act 1978 (c.29),

(ii) which is secured by a health body acting in exercise of such functions,
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(iii) by an independent hospital,

(iv) by a private psychiatric hospital,

(v) by an independent clinic, or

(vi) by an independent medical agency,

(c) a community care service—5

(i) provided or secured by a council under the Social Work (Scotland) Act 
1968 (c.49) or the Mental Health (Care and Treatment) (Scotland) Act 
2003 (asp 13), or

(ii) in respect of which a council has made a direct payment, or

(d) a prescribed welfare service.10

(2) Ministers may by order modify subsection (1) in order to change the definition of 
“protected adult” as they think appropriate.

(3) Expressions used in paragraphs (a) and (b) of subsection (1) have the same meaning as 
in the 2001 Act.

(4) In subsection (1)(c)—15

“community care service” has the same meaning as in the Social Work (Scotland) 
Act 1968 (c.49),

“direct payment” means a payment made under section 12B of that Act.

(5) In subsection (1)(d), “welfare service” includes any service which provides support, 
assistance, advice or counselling to individuals with particular needs.20

95 Meaning of “work”

(1) In this Act “work” means work of any kind and, in particular, includes—

(a) paid and unpaid work,

(b) work under a contract (for example: under a contract of service or apprenticeship 
or under a contract for services),25

(c) carrying out the functions of any office established by virtue of an enactment, 

(ca) being a foster carer, and

(d) caring for, or supervising, individuals participating in any organised activity,

and references to a “worker” and to “working” are to be construed accordingly.

(2) Despite the generality of subsection (1), “work” does not include work falling within 30

subsection (3) or (4).

(3) Work falls within this subsection if it is done for an individual (“A”)—

(a) in the course of a family relationship, and

(b) for the benefit of A or a member of A’s family.

(4) Work falls within this subsection if it is done for an individual (“B”)—35

(a) in the course of a personal relationship,

(b) for no commercial consideration, and

(c) for the benefit of B, a member of B’s family or B’s friend.
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(5) A family relationship includes a relationship between two individuals who—

(a) live in the same household, and

(b) treat each other as though they were members of the same family.

(6) A personal relationship is a relationship between or among friends.

(7) Any friend of a member of an individual’s family is to be regarded as being the 5

individual’s friend.

(8) “Benefit” does not include commercial benefit.

(9) Ministers may prescribe circumstances in which work either is or is not to be treated for 
the purposes of this Act as being done in the course of a family or personal relationship.

95A Fostering10

(1) For the purposes of this Act, a “foster carer” is—

(a) an individual with whom a child has been placed under section 26(1) (placement 
by councils) of the Children (Scotland) Act 1995 (c.36), or

(b) an individual who—

(i) maintains a child as a foster child for the purposes of the Foster Children 15

(Scotland) Act 1984 (c.56), or

(ii) looks after a child to whom that Act applies by virtue of section 17 of that 
Act.

(2) A foster carer is to be treated as doing work for—

(a) the council which placed the child with that foster carer under section 26(1) of the 20

Children (Scotland) Act 1995 (c.36), or

(b) in the case of a foster carer of the type described in subsection (1)(b), any person 
who—

(i) made the arrangements in pursuance of which the foster carer looks after 
the child, and25

(ii) has power to terminate those arrangements.

(3) Subsections (2) to (7) of section 95 do not apply in relation to work as a foster carer. 

(4) References in section 3 to dismissing an individual doing regulated work are, in relation 
to foster carers, to be read as references to terminating the fostering arrangements 
concerned.30

96 General interpretation

(1) In this Act—

“the 1995 Act” means the Criminal Procedure (Scotland) Act 1995 (c.46),

“the 1997 Act” means the Police Act 1997 (c.50),

“the 2001 Act” means the Regulation of Care (Scotland) Act 2001 (asp 8),35

“care service” has the same meaning as in the 2001 Act,

“charity” means a body entered in the Scottish Charity Register,
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“charity trustees” has the meaning given in section 106 of the Charities and 
Trustee Investment (Scotland) Act 2005 (asp 10),

“chief constable” means the chief constable of a police force in Scotland,

“child” means an individual under the age of 18,

“conduct” includes neglect and other failures to act,5

“council” means a council constituted under section 2 of the Local Government 
etc. (Scotland) Act 1994 (c.39),

“disciplinary proceedings” means proceedings in which the regulatory body for a 
profession is to decide whether disciplinary action should be taken against an 
individual carrying on that profession,10

“disclosure declaration” means a declaration of the type referred to in disclosure 
condition C (see section 52) which is made in relation to a disclosure request, 

“disclosure record” means a—

(a) scheme record,

(b) short scheme record, or15

(c) statement of scheme membership,

disclosed under Part 2,

“disclosure request” means a request for a disclosure under section 49, 50 or 51
of—

(a) a scheme record,20

(b) a short scheme record, or

(c) a statement of scheme membership,

“employment” means paid employment, whether under a contract of service or 
apprenticeship or under a contract for services (and “employee” and related words 
are to be construed accordingly),25

“employment agency” means the business (whether or not carried on with a view 
to profit and whether or not carried on in conjunction with any other business) of 
providing services (whether by the provision of information or otherwise) for the 
purpose of finding individuals employment with employers or of supplying 
employers with individuals for employment by them,30

“employment business” means the business (whether or not carried on with a 
view to profit and whether or not carried on in conjunction with any other 
business) of supplying individuals in the employment of the person carrying 
on the business, to act for, and under the control of, other persons in any 
capacity,35

“Health Board” means a board constituted by order under section 2(1)(a) of the 
National Health Service (Scotland) Act 1978 (c.29),

“Her Majesty’s Inspectors of Schools” means the inspectors of schools appointed 
by Her Majesty under the Education (Scotland) Act 1980 (c.44),

“IBB” is an acronym for the Independent Barring Board established by section 1 40

of the Safeguarding Vulnerable Groups Act 2006 (c.47),
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“legal proceedings” means civil or criminal proceedings in or before any court or 
tribunal,

“Ministers” means the Scottish Ministers,

“organisation” means—

(a) a body corporate or unincorporated,5

(b) an individual who, in the course of a business, employs or otherwise gives 
work to other persons,

(c) the governing body, trustees, or other person or body of persons 
responsible for the management of any of the following—

(i) a school,10

(ii) a body listed in schedule 2 to the Further and Higher Education 
(Scotland) Act 2005 (asp 6),

(iii) a hostel used mainly by pupils attending a school or body mentioned 
in paragraph (i) or (ii) respectively,

“personnel supplier” means an organisation which carries on an employment 15

agency or employment business.

“police authority” has the same meaning as in the Police (Scotland) Act 1967 
(c.77),

“police force” has the same meaning as in Part 5 of the 1997 Act,

“prescribed” (except where used in sections 18(4)(b) and 46(1)(a)) means 20

prescribed in regulations made by Ministers (and “prescribe” is to be construed 
accordingly),

“registrar of dentists and dental care professionals” means the registrar appointed 
under section 14 of the Dentists Act 1984 (c.24),

“Registrar of health professionals” means the Registrar appointed under Article 4 25

of the Heath Professions Order 2001 (S.I. 2002/254),

“Registrar of nurses and midwives” means the Registrar appointed under Article 4 
of the Nursing and Midwifery Order 2001 (S.I. 2002/253),

“registrar of pharmaceutical chemists” means the registrar appointed under section 
1 of the Pharmacy Act 1954 (c.61),30

“school” has the same meaning as in the Education (Scotland) Act 1980 (c.44),

“social work inspector” means a person appointed under section 4 of the Joint 
Inspections of Children’s Services and Inspection of Social Work Services 
(Scotland) Act 2006 (asp 3),

“Special Health Board” means a board constituted by order under section 2(1)(b) 35

of the National Health Service (Scotland) Act 1978 (c.29).

(2) For the purposes of this Act, Ministers must assume that an individual is doing regulated 
work for an organisation if they—

(a) have made a disclosure in respect of the individual, in relation to that type of 
regulated work, under section 49, 50 or 51,40
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(b) know that the disclosure was sought for the purposes of enabling or assisting the 
organisation to consider the scheme member’s suitability to do, that type of 
regulated work for the organisation (or to be offered such work by the 
organisation), and

(c) have not been satisfied that the individual has not been engaged to do, or has 5

stopped doing, that type of regulated work for the organisation.

(3) References in this Act to Ministers considering whether to list an individual are to be 
read as references to Ministers considering whether to list an individual in the children’s 
list, in the adults’ list or, as the case may be, in both lists in pursuance of section 10, 11, 
12 or 13.10

(4) References in this Act to relevant police forces, and to the chief officers of those forces, 
are to be read in the same way as they are read in relation to an application under section 
113B of the 1997 Act.

(5) The words and other expressions listed in schedule 5 are defined or otherwise explained 
for the purposes of this Act by the provisions indicated in that schedule.15

PART 8

FINAL PROVISIONS

97 Ancillary provision

(1) Ministers may by order make— 

(a) such supplementary, incidental or consequential provision, or 20

(b) such transitional, transitory or saving provision,

as they consider appropriate for the purposes of, or in connection with, or for the 
purposes of giving full effect to, any provision of this Act.

(2) An order under subsection (1) may modify any enactment, instrument or document.

98 Saving: disclosure of information25

Nothing in this Act affects any power which exists apart from this Act to disclose 
information.

99 Orders and regulations

(1) Any power of Ministers under this Act to make an order or regulations is exercisable by 
statutory instrument.30

(2) Any such power includes power to make—

(a) such incidental, supplemental, consequential, transitional, transitory or saving 
provision as Ministers consider appropriate,

(b) different provision for different purposes.

(3) Unless subsection (4) makes contrary provision, a statutory instrument containing an 35

order (other than an order made under section 100) or regulations made under this Act is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.
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(4) An order must not be made under any of the following provisions unless a draft of the 
statutory instrument containing it has been laid before, and approved by a resolution of, 
the Scottish Parliament—

Section 14(3)

Section 31(2)5

Section 88(1) or (1A) or 97(1) (but only if the order contains provisions which
add to, replace or omit any part of the text of this or any other Act)

Section 94(2)

Paragraph 26 of schedule 2 (except an order of the type mentioned in paragraph 
14 of that schedule)10

Paragraph 15 of schedule 3

100 Commencement

(1) This Part comes into force on Royal Assent.

(2) The provisions of Parts 1 to 7 come into force on such day as Ministers may by order 
appoint.15

(3) Different days may be appointed for different purposes and for different areas.

101 Short title

This Act may be cited as the Protection of Vulnerable Groups (Scotland) Act 2007.
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SCHEDULE 1
(introduced by section 31)

RELEVANT OFFENCES

1 An offence falls within this paragraph if it is—

(a) an offence under section 12 (cruelty to children under 16) of the Children and 5

Young Persons (Scotland) Act 1937 (c.37),

(b) an offence under section 15 (causing or allowing children under 16 to be used for 
begging or procuring alms) of that Act,

(c) an offence under section 22 (exposing a child under 7 to risk of burning) of that 
Act,10

(d) an offence under section 33 (causing or allowing children under 17 to participate 
in performances which endanger life or limb) of that Act,

(e) an offence under section 52 (taking, distributing, showing, or publishing etc. any 
indecent photograph or pseudo-photograph of a child) of the Civic Government 
(Scotland) Act 1982 (c.45),15

(f) an offence under section 52A (possessing any indecent photograph or pseudo-
photograph of a child) of that Act,

(g) an offence under section 2 (intercourse with a step-child) of the Criminal Law 
(Consolidation) (Scotland) Act 1995 (c.39),

(h) an offence under section 3 (intercourse of person in position of trust with child 20

under 16) of that Act,

(i) an offence under section 5 (intercourse with girl under 16) of that Act,

(j) an offence under section 6 (indecent behaviour towards girl between 12 and 16) of 
that Act,

(k) an offence under section 8 (abduction and unlawful detention of unmarried girl 25

under 18) of that Act,

(l) an offence under section 9 (permitting girl under 16 to use premises for 
intercourse) of that Act,

(m) an offence under section 10 (causing or encouraging the seduction of, the 
prostitution of, unlawful intercourse with or the commission of an indecent assault 30

on a girl under 16) of that Act,

(n) an offence under section 12 (allowing child who is 4 or over but under 16 to be in 
a brothel) of that Act,

(o) an offence under section 13(5)(c) (homosexual acts with a boy under 16) of that 
Act,35

(p) an offence under section 3 (sexual activity of person in position of trust with 
child) of the Sexual Offences (Amendment) Act 2000 (c.44),

(q) an offence under section 1 (meeting a child following certain preliminary contact) 
of the Protection of Children and Prevention of Sexual Offences (Scotland) Act 
2005 (asp 9),40

(r) an offence under section 7 (breach of risk of sexual harm order or interim risk of 
sexual harm order) of that Act,
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(s) an offence under section 9 (paying for sexual services of a child) of that Act,

(t) an offence under section 10 (causing or inciting provision by child of sexual 
services or child pornography) of that Act,

(u) an offence under section 11 (controlling a child providing sexual services or 
involved in pornography) of that Act,5

(v) an offence under section 12 (arranging or facilitating provision by child of sexual 
services or child pornography) of that Act.

2 An individual falls within this paragraph if the individual—

(a) commits an offence under section 4(3) (offering or supplying controlled drugs) of 
the Misuse of Drugs Act 1971 (c.38) in relation to a child, 10

(b) commits an offence under section 1 (incest) of the Criminal Law (Consolidation) 
(Scotland) Act 1995 (c.39) by having sexual intercourse with a child,

(c) commits an offence under section 7 (procuring unlawful intercourse etc.) of that 
Act in relation to a child,

(d) commits an offence under section 11 (trading in prostitution and brothel-keeping) 15

of that Act in relation to a child,

(e) commits an offence under section 13(6) (procuring commission of homosexual act 
between males) of that Act by procuring, or attempting to procure, a child to 
commit a homosexual act,

(f) commits any other offence which caused, or was intended to cause, bodily injury 20

to a child,

(g) commits any other offence by engaging in lewd, indecent or libidinous practice or 
behaviour towards a child.

SCHEDULE 2
(introduced by section 91)25

REGULATED WORK WITH CHILDREN

PART 1

PRELIMINARY

Regulated work with children

1 Regulated work with children is work in—30

(a) a position whose normal duties include carrying out an activity mentioned in Part 
2,

(b) a position (other than a position mentioned in sub-paragraph (a)) whose normal 
duties include work in an establishment mentioned in Part 3,

(c) a position mentioned in Part 4, or35

(d) a position whose normal duties include the day to day supervision or management 
of an individual doing regulated work with children by virtue of sub-paragraph (a)
or (b).
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PART 2

ACTIVITIES

Caring for children

2 Caring for children except—

(a) caring for children aged 16 or 17 in the course of the children’s employment, or5

(b) caring for children which is merely incidental to caring for individuals who are 
not children.

Teaching, instructing, training or supervising children

3 Teaching, instructing, training or supervising children except—

(a) teaching, instructing, training or supervising children aged 16 or 17 in the course 10

of the children’s employment, or

(b) teaching, instructing, or training children which is merely incidental to teaching, 
instructing, or training individuals who are not children.

Being in sole charge of children

4 Being in sole charge of children (other than being in sole charge of children in the 15

course of the children’s employment).

Unsupervised contact with children

5 Contact with children (other than contact in the course of the children’s employment)—

(a) under arrangements made by a responsible person, but

(b) in the absence of—20

(i) a responsible person,

(ii) a person carrying out an activity mentioned in paragraph 2, 3 or 4, or

(iii) an individual who has agreed to supervise contact with a child under 
arrangements for no commercial consideration made by the child’s parent 
or guardian or any person aged 18 or over with whom the child lives, in the 25

course of a personal relationship.

“Responsible person” means, in relation to a child, any of the following persons—

(a) the child’s parent or guardian,

(b) any person aged 18 or over with whom the child lives,

(c) the person in charge of any establishment mentioned in Part 3 in which the child is 30

accommodated, is a patient or receives education (and any person acting on behalf 
of such a person),

(d) a person who provides day care of children, within the meaning of section 2 of the 
2001 Act,

(e) any person holding a position mentioned in Part 4, and35
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(f) any person holding a position in a children’s charity, within the meaning of 
paragraph 25.

Providing advice or guidance to children

6 Providing advice or guidance to a child or to particular children which relates to 
physical or emotional well-being, education or training.5

Moderating certain interactive communication services

7 Moderating a public electronic interactive communication service which is intended for 
use wholly or mainly by children.

A person moderates such a service if, for the purpose of protecting children, the person 
has any function relating to—10

(a) monitoring the content of matter which forms any part of the service,

(b) removing matter from, or preventing the addition of matter to, the service, or

(c) controlling access to, or use of, the service.

But a person only moderates such a service as mentioned in sub-paragraph (b) or (c) if 
the person has—15

(i) access to the content of the matter, or

(ii) contact with users of the service.

Provision of care home services

8 Providing, or working for an organisation which provides, a care home service which is 
provided exclusively or mainly for children (but only if doing anything permitted or 20

required in connection with the position gives the holder of the position the opportunity 
to have contact with children).

“Care home service” has the same meaning as in the 2001 Act.

Provision of independent health care services

9 Providing, or working for an organisation which provides, an independent health care 25

service which is provided exclusively or mainly for children (but only if doing anything 
permitted or required in connection with the position gives the holder of the position the 
opportunity to have contact with children).

“Independent health care service” has the same meaning as in the 2001 Act.

Work on day care premises30

10 Work on any part of day care premises at times when children are being looked after in 
that part.

“Day care premises” means premises at which day care of children, within the meaning 
of section 2 of the 2001 Act, is provided.
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PART 3

ESTABLISHMENTS

Children’s detention institution

11 An institution which is exclusively or mainly for the detention of children.

“Detention” means detention by virtue of an order of a court or under an enactment.5

Children’s hospital

12 A hospital which is exclusively or mainly for the reception and treatment of children.

“Hospital” has the meaning given by section 108(1) (interpretation) of the National 
Health Service (Scotland) Act 1978 (c.29).

Educational institutions etc.10

13 A school.

14 A further education institution.

“Further education institution” means a body listed under the heading “Institutions 
formerly eligible for funding by the Scottish Further Education Funding Council” in 
schedule 2 to the Further and Higher Education (Scotland) Act 2005 (asp 6).15

Ministers may by order amend the definition of “further education institution” so as to 
include or exclude bodies listed in that schedule.

15 A hostel used mainly by pupils attending a school or institution mentioned in paragraph 
13 or 14 respectively.

Children’s home20

16 A home which is exclusively or mainly for children and is provided by a council 
under—

(a) section 59 (provision by councils of residential and other establishments) of the 
Social Work (Scotland) Act 1968 (c.49), or

(b) section 25 (provision of care and support services by local authority) of the 25

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13).

PART 4

POSITIONS

Manager of educational institutions etc.

17 Manager, or member of a governing body, body of trustees or other body responsible for 30

the management, of a school, further education institution or hostel mentioned in 
paragraphs 13 to 15 (but not a member of a council).

Member of council committee

18 Member of—
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(a) a committee (including joint committee) of a council which is concerned with the 
provision of education, accommodation, social services or health care services to 
children,

(b) a sub-committee which discharges any functions of any such committee.

Member of children’s panel etc.5

19 Member of—

(a) a children’s panel established by section 39(1) of the Children (Scotland) Act 
1995 (c.36),

(b) a Children’s Panel Advisory Committee,

(c) a joint advisory committee established under paragraph 8(1) of Schedule 1 to that 10

Act,

(d) a sub-committee which discharges any functions of any committee mentioned in 
sub-paragraph (b) or (c).

Chief social work officer

20 Chief social work officer of a council.15

Chief education officer

21 Chief education officer (however called) of a council.

Commissioner for Children and Young People in Scotland

22 Commissioner for Children and Young People in Scotland.

23 Member of that Commissioner’s staff.20

Registrar of Independent Schools in Scotland

24 Registrar of Independent Schools in Scotland.

Fostering

24A Foster carer.

Charity trustee25

25 Charity trustee of a children’s charity.

“Children’s charity” means a charity whose—

(a) workers normally include individuals doing regulated work with children (other 
than work which is regulated work with children by virtue only of this paragraph), 
or30

(b) main purpose is to provide benefits for children.
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An individual works for a charity if the individual works under any arrangements made 
by the charity (other than arrangements made for purposes which are incidental to the 
purposes for which the charity is established).

PART 5

GENERAL5

Power to amend schedule

26 Ministers may by order modify this schedule as they think appropriate.

SCHEDULE 3
(introduced by section 91)

REGULATED WORK WITH ADULTS10

PART 1

PRELIMINARY

Regulated work with adults

1 Regulated work with adults is work in—

(a) a position whose normal duties include carrying out an activity mentioned in Part 15

2,

(b) a position (other than a position mentioned in paragraph (a)) whose normal duties 
include work in an establishment mentioned in Part 3,

(c) a position mentioned in Part 4, or

(d) a position whose normal duties include the day to day supervision or management 20

of an individual doing regulated work with adults by virtue of sub-paragraph (a)
or (b).

PART 2

ACTIVITIES

Caring for adults25

3 Caring for protected adults (except caring for protected adults under the age of 18 which 
is merely incidental to caring for children generally).

Teaching, instructing, training and supervising adults

4 Teaching, instructing, training or supervising protected adults (except teaching, 
instructing, training or supervising protected adults which is merely incidental to 30

teaching, instructing, training or supervising individuals who are not protected adults).

Being in sole charge of adults

5 Being in sole charge of protected adults except—
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(a) being in sole charge of protected adults in the course of the adults’ employment, 
or

(b) being in sole charge of protected adults which is merely incidental to being in sole 
charge of individuals who are not protected adults.

Providing assistance, advice or guidance to adults5

6 Providing assistance, advice or guidance to a protected adult or particular protected 
adults which relates to physical or emotional well-being, education or training (except 
providing assistance, advice or guidance to a protected adult or protected adults which is 
merely incidental to providing assistance, advice or guidance to individuals who are not 
protected adults).10

Provision of care home services

8 Providing, or working for an organisation which provides, a care home service but only 
if doing anything permitted or required in connection with the position gives the holder 
of the position the opportunity to have contact with protected adults (other than contact 
with protected adults who are under the age of 18 which is merely incidental to contact 15

with children generally).

“Care home service” has the same meaning as in the 2001 Act.

Inspecting care services on behalf of the Scottish Commission for the Regulation of Care

8A Inspecting adult care services (including inspecting any premises used for the purposes 
of providing such services) in pursuance of section 25 of the 2001 Act.20

An “adult care service” is—

(a) a support service,

(b) an adult placement service,

(c) a care home service,

(d) a housing support service, or25

(e) an independent health care service which provides services of the type prescribed 
under section 94(1)(b),

not provided mainly or exclusively to children.

“Support service”, “adult placement service”, “care home service”, “housing support 
service”, and “independent health care service” have the same meanings as in the 2001 30

Act.

PART 3

ESTABLISHMENTS

Care home

9 A care home.35
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“Care home” means accommodation occupied mainly or exclusively by individuals aged 
16 or over which is provided by an organisation carrying on a care home service (within 
the meaning of the 2001 Act).

Residential establishment or accommodation

10 A residential establishment or accommodation occupied exclusively or mainly by 5

individuals aged 16 or over which is provided by, or the provision of which is secured 
by, a council under—

(a) the Social Work (Scotland) Act 1968 (c.49), or

(b) section 25 (provision of care and support services by local authority) of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13).10

PART 4

POSITIONS

Member of council committee

12 Member of a committee (including joint committee) of a council which is concerned 
with the provision of education, accommodation, social services or health care services 15

to protected adults. 

Any reference to a committee includes a reference to any sub-committee which 
discharges any functions of that committee.

Chief social work officer

13 Chief social work officer of a council.20

Charity trustee

14 Charity trustee of a charity whose—

(a) workers normally include individuals doing regulated work with adults (other than 
work that is regulated work with adults by virtue only of this paragraph), or

(b) main purpose is the relief of those in need by reason of vulnerability.25

An individual works for a charity if the individual works under any arrangements made 
by the charity (other than arrangements made for purposes which are incidental to the 
purposes for which the charity is established).

PART 5

GENERAL30

Power to amend schedule

15 Ministers may by order modify this schedule as they think appropriate.
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SCHEDULE 4
(introduced by section 89)

MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS

Teaching Council (Scotland) Act 1965 (c.19)

1 The Teaching Council (Scotland) Act 1965 is amended as follows.5

1A In section 6—

(a) in subsection (2C), for the words from “included” to “(asp 5)” substitute “listed in 
the children’s list kept under section 1(1)(a) of the Protection of Vulnerable 
Groups (Scotland) Act 2007 (asp 00)”,

(b) in subsection (2D), for “included (otherwise than provisionally)” substitute 10

“listed”.

1B In section 10B(1)(b)—

(a) paragraphs (i) to (iii), and

(b) the word “and” which follows those paragraphs,

are repealed.15

1C In section 11(8), for the words from “such” to “but” substitute “who has applied to be 
registered”.

Education (Scotland) Act 1980 (c.44)

2 The Education (Scotland) Act 1980 is amended as follows.

3 In section 98A—20

(a) in subsection (5)(a)(ii), for “disqualified from working with children” substitute 
“barred from regulated work with children”,

(b) in subsection (6), for the definition of “disqualified from working with children” 
substitute—

““barred from regulated work with children” shall be construed in 25

accordance with the Protection of Vulnerable Groups (Scotland) Act 
2007 (asp 00);”.

4 In section 99(1A)—

(a) in paragraph (g)(ii), for “disqualified from working with children” substitute 
“barred from regulated work with children”,30

(b) in paragraph (h)(ii), for “disqualified from working with children” substitute 
“barred from regulated work with children”.

5 In section 135(1)—

(a) after the definition of “attendance order” insert—

““barred from regulated work with children” has the meaning given by 35

section 98A(6) of this Act;”,

(b) the definition of “disqualified from working with children” is repealed.
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Foster Children (Scotland) Act 1984 (c.56)

5A The Foster Children (Scotland) Act 1984 is amended as follows.

5B In section 7, after subsection (2) insert—

“(3) A person who lives in the same premises as a barred person shall not maintain 
a foster child.5

(4) In subsection (3) (and in section 15(2A)), “barred person” means a person who 
is barred from regulated work with children (within the meaning of the 
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00)).”.

5C In section 15, after subsection (2) insert—

“(2A) A person shall not be guilty of an offence under subsection (1)(c) above in 10

relation to a contravention of section 7(3) if the person proves that he did not 
know, and had no reasonable ground for believing, that any other person living 
in the premises in which the person lives was a barred person.”.

5D In section 21, before the definition of “care home service” insert—

““barred person” has the meaning given by section 7(4);”.15

Criminal Procedure (Scotland) Act 1995 (c.46)

6 The 1995 Act is amended as follows.

7 In section 106(1)—

(a) paragraphs (db) and (dc) are repealed,

(b) in paragraph (f), sub-paragraphs (ii) and (iii) are repealed.20

8 In section 110(1)(a), the words “, the proposal to make a reference was made” are 
repealed.

9 Section 111(3) is repealed.

10 In section 116, for subsection (2) substitute—

“(2) A person who has appealed against both conviction and sentence (or, as the 25

case may be, against both conviction and a decision mentioned in section 
106(1)(bb) or both conviction and disposal and order) may abandon the appeal 
in so far as it is against conviction and may proceed with it against sentence 
(or, as the case may be, decision, disposal or order) alone.”. 

11 In section 118—30

(a) in subsection (4), for the words “106(1)(ba), (bb), (c), (d), (da), (dc), (e) or (f)” 
substitute “106(1)(ba), (bb), (c), (d), (da), (e) or (f)”,

(b) subsection (4AA) is repealed,

(c) in subsection (7)—

(i) the words “or, as the case may be,” at the end of paragraph (a), and35

(ii) paragraph (b),

are repealed.

12 In section 121A(1), the words “(other than an appeal under section 106(1)(db) or (dc))” 
are repealed.
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13 In section 173(2), the words “or (cb)” are repealed.

14 In section 175—

(a) in subsection (2)—

(i) paragraph (cb) (but not the word “or” which appears immediately after that 
paragraph) is repealed,5

(ii) in paragraph (d), sub-paragraphs (ii) and (iii) are repealed,

(b) in subsection (8), for the words from “under” to the end of paragraph (c) substitute 
“against both conviction and sentence may abandon the appeal in so far as it is 
against conviction and may proceed with it against sentence alone,”,

(c) in subsection (9), the words “or (cb)” are repealed.10

15 Section 181(4) is repealed.

16 In section 186—

(a) the words “or (cb)”, where they appear in subsections (1), (2), (9) and (10), are 
repealed,

(b) in subsection (2)(a)—15

(i) at the end of sub-paragraph (i) insert “or”,

(ii) sub-paragraph (iii) (and the word “or” which immediately precedes it) are 
repealed.

17 In section 187(1), the words “or (cb)” are repealed.

18 In section 189—20

(a) subsection (2A) is repealed,

(b) in subsection (7)(b)—

(i) the words “or, as the case may be,” at the end of paragraph (a), and

(ii) paragraph (b),

are repealed.25

19 In section 193A(1), the words “(other than by way of an appeal under section 175(2)(cb) 
of this Act against a reference only)” are repealed.

Police Act 1997 (c.50)

20 Part 5 of the 1997 Act is amended as follows.

21 In section 113A, after subsection (5) insert—30

“(5A) The Scottish Ministers need not issue a criminal record certificate under 
subsection (1) if the statement accompanying the application states that the 
purpose for which the certificate is required is the purpose mentioned in 
disclosure condition C (set out in section 52 of the Protection of Vulnerable 
Groups (Scotland) Act 2007) (asp 00)).”.35

21A After section 113B insert—

“113CA Suitability information relating to children

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to children.
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(2) Suitability information relating to children is—

(a) whether the applicant is barred from regulated work with children;

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred;

(c) whether the Scottish Ministers are considering whether to list the 5

individual in the children’s list;

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the children’s barred list in pursuance of 
paragraph 3 or 5 of Schedule 3 to the Safeguarding Vulnerable Groups 
Act 2006.10

113CB Suitability information relating to protected adults

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to protected adults.

(2) Suitability information relating to protected adults is—

(a) whether the applicant is barred from regulated work with adults;15

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred;

(c) whether the Scottish Ministers are considering whether to list the 
individual in the adults’ list;

(d) whether the Independent Barring Board is considering whether to 20

include the applicant in the adults’ barred list in pursuance of paragraph 
9 or 11 of Schedule 3 to the Safeguarding Vulnerable Groups Act 2006.

113CC Suitability information: supplementary

(1) The Scottish Ministers may by order made by statutory instrument—

(a) amend section 113CA for the purpose of altering the meaning of 25

suitability information relating to children;

(b) amend section 113CB for the purpose of altering the meaning of 
suitability information relating to protected adults.

(2) Such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament.30

(3) Expressions used in sections 113CA and 113CB and in the Protection of 
Vulnerable Groups (Scotland) Act 2007 (asp 00) have the same meaning in 
those sections as in that Act, except that “prescribed” must be construed in 
accordance with section 125 of this Act.”.

21B Sections 113C to 113F are repealed.35

25 In section 114—

(a) in subsection (2), for “a Minister of the Crown” substitute “a person mentioned in 
subsection (2A)”,

(b) after subsection (2) insert—
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“(2A) Any of the following persons may make a statement for the purposes of 
subsection (2)—

(a) a Minister of the Crown;

(b) a member of the Scottish Executive;

(c) any other office-holder in the Scottish Administration; or5

(d) a nominee of any person mentioned in paragraphs (a) to (c).”,

(c) in subsection (3), for “Sections 113A(3) to (6) and 113C to 113F” substitute 
“Section 113A(3) to (6)”.

26 In section 116—

(a) in subsection (2), for “a Minister of the Crown, or a person nominated by a 10

Minister of the Crown,” substitute “a person mentioned in subsection (2A)”,

(b) after subsection (2) insert—

“(2A) Any of the following persons may make a statement for the purposes of 
subsection (2)—

(a) a Minister of the Crown;15

(b) a member of the Scottish Executive;

(c) any other office-holder in the Scottish Administration; or

(d) a nominee of any person mentioned in paragraphs (a) to (c).”,

(c) in subsection (3), for “113C to 113F” substitute  “113CA to 113CC”.

26A In section 117, after subsection (2) insert—20

“(3) An application under this section may, in particular, request a review of any 
information contained in a certificate by virtue of section 113B(4).

(4) The Scottish Ministers, on receiving such a request, must ask the chief officer 
of the relevant police force who provided that information to reconsider 
whether the chief officer still thinks that the information concerned might be 25

relevant for the purpose in respect of which it was requested.”.

26B In section 118—

(a) in subsection (2A)(a), for “United Kingdom Passport Agency” substitute “Identity 
and Passport Service”,

(b) for subsection (3) substitute—30

“(3) The Scottish Ministers must arrange the destruction of any fingerprints taken in 
pursuance of subsection (2) as soon as reasonably practicable after they have 
been used for the purpose mentioned in subsection (1).”.

26C In section 119A(2), the words from “; and” to the end of the subsection are repealed.

27 In section 120(5)(b) for the words from “countersign” to “113B” substitute “—35

“(i) countersign applications under section 113A or 113B; or

(ii) make declarations in relation to disclosure requests made under 
section 49 or 50 of the Protection of Vulnerable Groups (Scotland) 
Act 2007 (asp 00),”.

28 In section 120A—40
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(a) in subsection (3)(b), for “included in any list mentioned in section 113C(3) or 
113D(3)” substitute “barred from regulated work with children or adults (within 
the meaning of the Protection of Vulnerable Groups (Scotland) Act 2007 (asp 
00))”,

(b) in subsection (4)(b)(iii), after “applications” insert “, or the making of 5

declarations,”.

29 Section 121 is repealed.

30 In section 122—

(a) in subsection (3)—

(i) after “113B” insert “, or make a disclosure under section 49 or 50 of the 10

Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00),”,

(ii) after “application” insert “or, as the case may be, made the declaration in 
relation to the disclosure request”,

(iii) after “countersigned”, where it appears in paragraph (b), insert “or, as the 
case may be, made the declaration”,15

(b) in subsection (4)(b)—

(i) the words after “person” become sub-paragraph (i), and

(ii) after that new sub-paragraph insert “; or

“(ii) has made or is likely to make a declaration in relation to a 
disclosure request made under section 49 or 50 of the Protection of 20

Vulnerable Groups (Scotland) Act 2007 (asp 00)”.

31 Before section 123 insert—

“122B Delegation of functions of Scottish Ministers

(1) The Scottish Ministers may, to such extent and subject to such conditions as 
they think appropriate, delegate any of their functions under this Part (other 25

than excepted functions) to such person as they may determine.

(2) An excepted function is a function—

(a) relating to the making of regulations or orders;

(b) relating to the publishing or revising of a code of practice;

(c) relating to the laying of a code of practice before the Scottish Parliament;30

(d) relating to the determination of an appropriate fee under section 
113B(5A) or 119(3); or

(e) under section 125A.

(3) A delegation under subsection (1) may be varied or revoked at any time.

(4) No proceedings are competent against a person performing functions delegated 35

under this section by reason of an inaccuracy in the information made available 
or provided to the person in accordance with section 119.”.

32 In section 126(1), after the definition of “Minister of the Crown” insert—

““office-holder in the Scottish Administration” has the same meaning as in 
the Scotland Act 1998 (c.46);”.40
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Protection of Children (Scotland) Act 2003 (asp 5)

33 The whole Act (other than sections 13 and 16) is repealed.

Criminal Procedure (Amendment) (Scotland) Act 2004 (asp 5)

34 Section 24(1) of the Criminal Procedure (Amendment) (Scotland) Act 2004 is repealed.

Charities and Trustee Investment (Scotland) Act 2005 (asp 10)5

35 Paragraph 15 of schedule 4 to the Charities and Trustee Investment (Scotland) Act 2005 
is repealed.

Inquiries Act 2005 (c.12)

36 Part 2 of Schedule 2 to the Inquiries Act 2005 is repealed.

Police, Public Order and Criminal Justice (Scotland) Act 2006 (asp 10)10

37 The following provisions of the Police, Public Order and Criminal Justice (Scotland) 
Act 2006 are repealed—

(a) section 3(2)(d),

(b) section 3(8), and

(c) paragraph 14(2) of schedule 1.15
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SCHEDULE 5
(introduced by section 96(5))
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barred from regulated work

care service
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charity trustees
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chief officer of a relevant police force

child

the children’s list
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employment business
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harm

Health Board
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Registrar of nurses and midwives 

registrar of pharmaceutical chemists 

regulated work

regulated work with adults

regulated work with children

relevant finding of fact

relevant functions

relevant inquiry

relevant inquiry report

relevant offence

relevant police force

relevant regulatory body
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scheme member

scheme record
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short scheme record

social work inspector
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statement of scheme membership
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Protection of Vulnerable Groups (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to bar certain individuals from working with children or 
certain adults; to require the Scottish Ministers to keep lists of those individuals; to make 
further provision in relation to those lists; to establish a scheme under which information 
about individuals working or seeking to work with children or certain adults is collated and 
disclosed; to amend Part 5 of the Police Act 1997; to amend the meaning of school care 
accommodation service in the Regulation of Care (Scotland) Act 2001; and for connected 
purposes.

Introduced by: Peter Peacock
On: 25 September 2006
Bill type: Executive Bill
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PROTECTION OF VULNERABLE GROUPS 
(SCOTLAND) BILL 

[AS AMENDED AT STAGE 2] 
 

—————————— 
  

REVISED EXPLANATORY NOTES 

 
 
 
 
CONTENTS 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Protection of Vulnerable Groups (Scotland) 
Bill as amended at Stage 2. 

INTRODUCTION 

2. The Notes have been prepared by the Scottish Executive in order to assist the reader of 
the Bill and to help inform debate on it.  They do not form part of the Bill and have not been 
endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill so where a section or schedule, or part of a section or 
schedule, does not seem to require any explanation or comment, none is given. 

REFERENCES AND KEY TERMS 

4. Throughout the notes, certain expressions are used either as convenient abbreviations or 
as having the particular meaning given to them by section 96 of the Bill, or in other sections in 
relation to particular Parts or sections of the Bill.  The most important of these expressions are as 
follows: 

(a) “the Bill” means the Protection of Vulnerable Groups (Scotland) Bill; 

(b) “the 1974 Act” means the Rehabilitation of Offenders Act 1974; 

(c) “the 1995 Act” means the Criminal Procedure (Scotland) Act 1995; 

(d) “the 1997 Act” means the Police Act 1997; 

(e) “the 1998 Act” means the Scotland Act 1998; 

(f) “the 2001 Act” means the Regulation of Care (Scotland) Act 2001; 

(g) “the 2003 Act” means the Protection of Children (Scotland) Act 2003; 
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(h) “the 2005 Act” means the Protection of Children and Prevention of Sexual Offences 
(Scotland) Act 2005; 

(i) “ECHR” means the European Convention on Human Rights and references to Articles 
are to Articles of ECHR; 

(j) “the ASP Bill” means the Adult Support and Protection (Scotland) Bill; 

(k) “the 2006 Act” means the Safeguarding Vulnerable Groups Act 2006; 

(l) “adults’ list” means the list of those individuals barred from regulated work with 
protected adults; 

(m) “child” means any person under the age of 18; 

(n) “children’s list” means the list of those individuals barred from regulated work with 
children; 

(o) “Central Barring Unit” means the unit with responsibility for determining, on behalf of 
the Scottish Ministers, whether an individual should be included on the adults’ list and/or 
children’s list and for maintaining those lists.  The Central Barring Unit is expected to be 
part of an executive agency with Disclosure Scotland; 

(p) “Disclosure Scotland” means the unit responsible for undertaking disclosure checks on 
behalf of the Scottish Ministers.  Disclosure Scotland is expected to be part of an 
executive agency with the Central Barring Unit; 

(q) “DWCL” means the Disqualified from Working with Children List as established by the 
2003 Act; 

(r) “protected adult” means any person who has attained the age of 16 or over and who is in 
receipt of any of the services set out at section 94; 

(s) “regulated work” means work with children or adults of the type described in schedules 2 
and 3, respectively.  (Work itself is defined at section 95.); 

(t) “scheme member” means an individual who has successfully applied for scheme 
membership in respect of one or both of the children’s or adults’ workforces; 

(u) “scheme record” means the scheme member’s statement of scheme membership (see 
below) and all vetting information (set out at section 45); 

(v) “short scheme record” is a document which includes the scheme member’s statement of 
scheme membership, specifies the date of last disclosure of the scheme record, and 
indicates  whether there is any new vetting information on that record since the last 
disclosure of it (set out at section 50); and 

(w) “statement of scheme membership” is a document which confirms an individual’s 
scheme membership (and consequently that the individual is not barred) in respect of one 
or both types of regulated work and whether the individual is under consideration for 
listing (set out at section 43). 

SUMMARY AND BACKGROUND 

5. The Bill follows the extensive review of child protection procedures in England and 
Wales carried out by Sir Michael Bichard and published as the Bichard Inquiry Report on 22 
June 2004.  Since that report was published, the Scottish Ministers and UK Government have 
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accepted all the recommendations and have been working to implement them.  This Bill 
substantially implements the proposals set out in the Scottish Executive’s consultation paper, 
Protecting Vulnerable Groups: Scottish Vetting and Barring Scheme, published on 8 February 
2006.  The Bill also makes provision for sharing information for child protection purposes and to 
amend the definition of school care accommodation services. 

6. It makes provision for the following matters concerning the protection of vulnerable 
groups: 

• Establishing a list of individuals unsuitable to work with children and consequently 
repealing the 2003 Act (which established the DWCL), and establishing a separate 
list of individuals unsuitable to work with protected adults;  

• Replacing enhanced criminal record certificates with new disclosure records for 
those working with vulnerable groups, whether paid or unpaid; 

• Establishing a scheme for those working with vulnerable groups, membership of 
which enables the ongoing collection of vetting information and assessment for 
unsuitability to work with those groups; 

• Amendments to the 1997 Act to ensure consistency with the provisions in this Bill 
and to make a number of technical changes to facilitate the operation of Disclosure 
Scotland;  

• Transferring the staff of Disclosure Scotland to the Scottish Administration; and 

• Amending the definition of school care accommodation. 

7. The Bill requires amendments to orders made under the 1974 Act so that exempted 
questions may be asked in respect of regulated work.  The Scottish Ministers intend to bring 
forward this, and other secondary legislation in support of the Bill, after enactment in 2007. 

8. A section 104 order under the 1998 Act will be required, following enactment of this Bill, 
in order to implement cross-border and reserved provisions which are required to make the 
scheme provided by the Bill operate effectively. 

Safeguarding Vulnerable Groups Act 2006 

9. The Safeguarding Vulnerable Groups Act 2006 received Royal Assent on 8 November 
2006.  The legislation establishes a vetting and barring scheme for England, Wales and Northern 
Ireland similar to that being proposed under this Bill for Scotland.  This Bill makes provision to: 
complement the 2006 Act; ensure that both schemes are properly connected; and avoid cross-
border loopholes.  In addition, section 88 of the Bill provides a power to make further devolved 
provision by order for the purpose of giving full effect to the 2006 Act or to any future distinct 
Northern Ireland legislation. 

Functions of the Scottish Ministers in the Bill 

10. Many of the functions allocated to the Scottish Ministers will be undertaken on behalf of 
them by civil servants in an executive agency.  The agency will be divided, administratively, into 
two separate elements: Disclosure Scotland and a new Central Barring Unit.  The Central 
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Barring Unit will exercise most of the functions allocated to the Scottish Ministers in Part 1 and 
Disclosure Scotland will exercise most of the functions in Part 2 as well as continuing with 
criminal record checks and other functions allocated from the 1997 Act.  For the sake of clarity, 
these explanatory notes refer to the Central Barring Unit and Disclosure Scotland, where 
appropriate, instead of the Scottish Ministers. 

OVERVIEW  

11. Part 1 sets out the provisions for the operation of the lists of those individuals who are 
barred from working with children and protected adults respectively.  It provides for the Scottish 
Ministers (as the Central Barring Unit) to maintain the lists and to determine an individual’s 
unsuitability to undertake regulated work with children or protected adults.  Part 1 also provides 
the courts with duties or powers, in different circumstances respectively, to refer individuals for 
consideration by the Scottish Ministers for inclusion on the relevant list(s). Criteria for the 
automatic inclusion of individuals on the lists can be specified by order, made under powers in 
Part 1.  Part 1 also makes provision for appeals and the process for removal from the list. 

12. Part 2 sets out provisions for the vetting element of the new vetting and barring scheme, 
creating three new forms of disclosure certificate as well as making provisions for a scheme 
detailing all those individuals working in regulated positions with children and/or protected 
adults.  Mechanisms for obtaining and reviewing new information in relation to individuals on 
the scheme are also set out. 

13. Part 4 makes amendments to Part 5 of the 1997 Act other than for the immediate 
purposes of Parts 1 and 2.  It provides for additional information to be included on criminal 
record (disclosure) certificates, allows application forms to be completed electronically, allows 
the Scottish Ministers to pay police forces for information provided and makes a number of 
technical amendments to provisions relating to registration with Disclosure Scotland. 

14. Part 5 amends the definition of “school care accommodation services” in the 2001 Act 
and disapplies some fire safety duties to individuals providing such services on domestic 
premises.  

15. Parts 6, 7 and 8 make supplementary and general provision, interpretation and short title 
and other supporting provision. 

PART 1 – THE LISTS 

Section 1.  Duty of the Scottish Ministers to keep lists 

16. This section establishes two separate lists, one concerning adults and one concerning 
children.  In practice, these will be maintained by the Central Barring Unit.   

Sections 2 – 6.  Referrals by organisations, businesses, agencies and others 

17. Section 2 sets out the grounds for a referral by an employer, employment agency, 
employment business or professional regulatory body to one or other of the lists.  Sections 3, 4 
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and 5 place duties on organisational employers, employment agencies and employment 
businesses to make a referral when certain criteria are met.  Unlike the 2003 Act, nurse agencies 
are not explicitly identified but they come within the scope of these provisions. 

18. A referral can only take place if at least one of the grounds set out in section 2 has been 
met.  An organisation can only make a referral in respect of the type of regulated work which the 
individual does.  For example, a teacher who is undertaking regulated work with children can 
only be referred by the education authority, for consideration for inclusion in the children’s list, 
on a ground in section 2(a). 

19. The referral grounds at section 2 are identical for both the children’s and adults’ lists and 
they have been extended from those set out in the 2003 Act.  Referrals can now be made where 
there has been inappropriate conduct but no harm.  A referral can be made on the basis of 
inappropriate conduct in relation to both pornography and inappropriate conduct of a sexual 
nature involving a child or a protected adult.  The conduct criteria ensure that a referral can be 
made where an individual has, for example, accessed child pornography.  There is an additional 
criterion in respect of inappropriate medical treatment which would encompass, for example, the 
sedation of children or protected adults in order to make it easier to manage them, rather than for 
their own benefit. 

20. Some of the grounds for referral rely on the meaning of “harm” and “risk of harm”.  
Section 93 defines harm and risk of harm.  The definition of harm makes clear that harm goes 
wider than physical harm; for example, including threatening behaviour (one type of 
psychological harm) or harm to the interests of an individual.  The definition of risk of harm 
ensures that the individual does not need to be the direct agent of harm nor does it matter if the 
individual’s actions are ineffective.  For example, the firing of a gun at a child which the 
individual did not know was unloaded would be an attempt to harm under section 93(2)(a) and, 
therefore, would constitute placing the child at risk of harm. 

21. The procedure for organisational referral under section 3 follows that of the 2003 Act.  
The intention is that the referral should be triggered by an organisation permanently removing an 
individual from regulated work.  Provision is made at subsection (1)(b)(i) to accommodate 
referral grounds being identified after the individual has otherwise stopped doing regulated work 
for the organisation, for example of their own accord.  A temporary removal, such as a 
suspension whilst circumstances are investigated, should not lead to a referral and this is made 
clear by subsection (3).   

22. Sections 3, 4, 5 and 8 give the Scottish Ministers the power to prescribe the information 
which constitutes a referral.  The Scottish Ministers will use this power to ensure that all 
necessary information is included in a referral to expedite the processing of a case and minimise 
the need to correspond with employers for clarification. 

23. Section 6 gives employers and employment organisations the power to make referrals in 
respect of incidents which took place prior to the Bill being commenced. 
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Section 7.  Reference by court 

24. Section 7(A1) requires that, where a court convicts an individual of a relevant offence, 
the court must provide any information, as prescribed by the Scottish Ministers, that relates to 
the convicted individual.  Section 11(1A) requires that Ministers must consider an individual for 
listing in the children’s list where that individual has been referred by a court, following a 
conviction for a relevant offence (relevant offences are only applicable to the children’s list and 
not the adults’ list).  The prescribed information provided by the court will be used for the 
purposes of these considerations. 

25. Section 7(1) gives the courts a power to refer an individual for consideration for listing 
where that individual commits any offence other than a schedule 1 offence.  The court is required 
to be satisfied that it may be appropriate for the individual to be listed on one or other or both 
lists.  The Scottish Ministers, as the Central Barring Unit, will consider the court referral (under 
section 11) as they would any other referral. 

26. This is a significant departure from the 2003 Act.  Section 10(1) of the 2003 Act gives 
courts the power to make a referral in the case of any offence against a child (for certain serious 
offences specified in schedule 1 to that Act the court must refer).  Where the court makes such a 
referral, the Scottish Ministers must include the individual on the list, i.e. the Scottish Ministers 
have no discretion in the case of a court referral under the 2003 Act.  The individual’s right of 
appeal is also a matter for the courts in the first instance; the individual may only apply to the 
Scottish Ministers for removal from the list after a time interval set out in section 14 of the 2003 
Act, which depends on a number of factors, has elapsed.   

27. The 2003 Act requires the court to assess the likelihood of the individual re-offending 
and applies different tests depending on the age of the individual.  Section 10(3) of the 2003 Act 
provides that where the individual convicted of the offence was under 18 years of age, “the court 
may propose to refer the case only if it is satisfied that the individual is likely to commit a further 
offence against a child”.  Note that the court is required to be positively satisfied that the 
individual will re-offend.  Conversely, section 10(4) of the 2003 Act provides for criminals over 
18 years of age, “the court shall not propose to refer the case if it is satisfied that the individual 
is unlikely to commit a further offences against a child”.  The court is therefore required to be 
positively satisfied that the individual will not re-offend.  Section 7 of this Bill, by contrast, 
requires the court to be satisfied that it may be appropriate for the individual to be listed.  This is 
consistent with the other routes to listing and allows for the full circumstances of the case to be 
considered by the Central Barring Unit. 

Section 8.  Reference by certain other persons 

28. Section 8 gives the professional regulatory bodies a power to make a referral.  It is 
expected that any incident or behaviour which should trigger a referral will result in the 
employer, or employing organisation, making the referral.  However, there are circumstances in 
which a proper referral might not be made, for example a negligent employer failing to refer or 
where an individual has a number of employers and no individual employer is in a position to 
make a referral.  For example, if several education authorities raise concerns with the General 
Teaching Council for Scotland (GTCS) about a locum teacher, the GTCS may make a referral on 
the basis of the aggregate information available.  Section 8 is therefore designed to enable 
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relevant professional bodies operating in Scotland or on a UK-wide basis to make a referral 
where the employer(s) could not, or negligently did not, make a referral in respect of a registered 
professional.   

Section 9.  Failure to refer: offence 

29. Organisations, employment agencies, nurse agencies and employment businesses commit 
an offence if they fail to discharge their duty to refer within 3 months from the date that the duty 
arose.  This offence replaces the same offence in the 2003 Act for failing to refer to the DWCL 
and attracts the same penalty, although the term of imprisonment on summary conviction has 
been increased from 6 months to 12 months in line with changes being made by the Criminal 
Proceedings etc. (Reform) (Scotland) Act 2007 (asp 6).  No time limit was specified in the 2003 
Act. 

30. This is one of the more serious offences in the Bill because a failure to refer means that 
an individual, who might have been barred had their case been considered, can continue to 
undertake regulated work with children and/or protected adults. 

Sections 10 – 13.  Consideration whether to list 

31. There are four triggers for consideration for listing by the Central Barring Unit.  These 
are organisational referrals and inquiries, for which the 2003 Act made provision, and two new 
triggers, court referrals under section 7 and vetting information about an individual under section 
12.   

32. The term “provisional listing” used in the 2003 Act has been discontinued.  A listed 
individual must not undertake regulated work.  The term provisional listing is unhelpful because 
it logically implies that the individual may not undertake regulated work whilst provisionally 
included on the list.  But this is not the case in the 2003 Act (the individual can continue to 
work), nor is it the case in this Bill.  In this Bill, no specific term is defined but the individual is 
regarded as under consideration for listing in the period between a competent trigger and a 
determination. 

33. The mechanisms of the 2003 Act have been generalised to accommodate two lists and to 
provide flexibility for triggers in respect of an individual’s conduct in one workforce to lead to 
consideration in respect of listing on the other.  For example, a referral in respect of a health 
worker undertaking regulated work with protected adults could, depending on the facts and 
circumstances of the case, result in consideration for listing in the children’s list. 

34. Sections 10 and 13 are a development of provision in the 2003 Act.   

35. The reference to prescribed information in section 10(1)(a) means that the referral must 
contain the information required by regulations made under sections 3 to 6 or 8.  Section 10 
replaces provision made at section 5(1) and (2) of the 2003 Act, which set out the test for 
provisional listing: 

“The Scottish Ministers... on being satisfied...: 
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(a) that the reference is not vexatious or frivolous; and 
(b) that the information submitted to the Scottish Ministers with the reference 
indicates that it may be appropriate for an individual to be included in the list...” 

36. Section 13 has departed slightly from the 2003 Act test for provisional listing at section 
6(1)(c), being: 

“…it appears to the Scottish Ministers from the report- 
(c) that the person who held the inquiry found that the individual has, at a time when 
individual was working in a child care position (whether or not in the course of the 
individual’s work...) harmed a child or placed a child at the risk of harm; and 
(d) that the individual is unsuitable to work with children.” 

37. The test in section 13 is tied back to the referral ground defined in section 2 which is 
broader than the harm or risk of harm test. 

38. Section 11(1A) means that Ministers must consider listing an individual convicted of a 
relevant offence (detailed in schedule 1), as opposed to being required to list them automatically 
after a court referral, as is the case under the 2003 Act.  There is no schedule of relevant offences 
for protected adults corresponding to that for children. 

39. Section 11(2) links back to a court referral under section 7.  No such provision was 
required in the 2003 Act because the Scottish Ministers had no discretion to list following court 
referrals.  Note that the Scottish Ministers must be satisfied as to the same matter as the court 
(compare section 7(1)(b) with sections 11(2)(a) and 11(3)(a)) and, additionally, that the 
individual does, has done or is likely to do regulated work.  This latter element of the test before 
consideration for listing brings the focus onto the workforce but allows the Scottish Ministers to 
consider for listing individuals who are not scheme members. 

40. The listing process is independent of any appeal against conviction.  If the appeal against 
conviction is successful, it does not follow that the individual will be removed from the list, 
although the individual could make an application for removal under section 25 on the basis of 
change of circumstances.  Where the individual had been a scheme member prior to conviction, 
there may be other information on the retained scheme record (retained by the Scottish Ministers 
using their power at section 58) which should be taken into account. 

41. Section 12 connects with the scheme established by Part 2 of the Bill.  This trigger is 
activated by vetting information, as defined at section 46.  Where the Scottish Ministers become 
aware of vetting information about a scheme member in their capacity as Disclosure Scotland 
(under Part 2), they will consider whether this new information makes the individual unsuitable 
to work with children or protected adults in their capacity as the Central Barring Unit (under Part 
1).  (In practice, these decisions will be made by expert panels.) 

42. Section 12 also makes provision for a determination relating to one list (whether or not 
the individual was listed) to lead to consideration for listing in relation to the other list.  The 
intention is to allow the determination panel to refer a case for consideration in relation to the 
other list.  It is expected that information which would lead to consideration for both lists would 
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be identified earlier in the process but, in some cases, information may only emerge at a late 
stage or the need for referral to the other list may only become apparent when the determination 
panel considers specific information or aggregate vetting information.   

Section 14.  Automatic listing 

43. Section 14 requires the Scottish Ministers to place an individual on the children’s list or 
the adults’ list where the individual satisfies specified criteria for automatic inclusion.  Such 
criteria will be specified by order, made subject to affirmative procedure in Parliament. 

44. The Scottish Ministers intend to use the order making power at section 14(3) to capture 
historic, serious offences where the court was not able to make a referral at the time of 
conviction.  This would prevent the need for a determination process in relation to, for example, 
an individual convicted of child rape in 1980.  

45. Section 14(4) puts beyond doubt that an individual may be listed automatically following 
conviction for an offence elsewhere in the UK or as a result of them having been made subject to 
an order of a specified description imposing requirements about an individual's conduct.   

Sections 15 and 16.  Inclusion in the lists  

46. Section 15 deals with inclusion in the children’s list and section 16 deals with inclusion in 
the adults’ list.  There is one test no matter what triggered consideration for listing.  The tests are 
therefore different from those in the 2003 Act.  The test for listing an individual following an 
organisational referral (section 5(4) and section 5(5) of the 2003 Act) was that: 

“the Scottish Ministers... are satisfied... 
(e) that the organisation which, or person who, made the reference reasonably 
considered the individual to have (whether or not in the course of the individual’s work) 
harmed a child or placed a child at the risk of harm; and 
(f) that the individual is unsuitable to work with children.” 

47. The test for listing an individual following an inquiry (section 6(3)(a) and (4) of the 2003 
Act) was that:  

“the Scottish Ministers... are satisfied... 
(g) that the person who held the inquiry reasonably considered that the individual 
has, at a time when individual was working in a child care position (whether or not in the 
course of the individual’s work) harmed a child or placed a child at the risk of harm; and 
(h) that the individual is unsuitable to work with children.” 

48. The tests in sections 15 and 16 take account of three developments in the listing process.  
Firstly, there is a wide range of triggers for consideration for listing, including the discretionary 
court referral (section 11) and vetting information trigger (section 12), neither of which exist in 
the 2003 Act.  Secondly, the referral ground at section 2 goes wider than harm or risk of harm.  
Thirdly, the Scottish Ministers are to be able to consider listing an individual for unsuitability to 
work in one workforce because of an incident which took place in the other (as provided for by 
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section 12(1)(a)(ii) and (2)(a)(ii)), so the final listing test is not linked uniquely to one vulnerable 
group. 

Sections 17 – 20.  Information relevant to listing decisions 

49. The Central Barring Unit may use a number of sources of information as part of 
considering an individual for listing.  The 2003 Act, and the 2004 Determination Regulations 
(S.S.I. 2004/523) made under section 8 of that Act, make detailed provision for the 
determination of cases.  An important principle enshrined there and carried over to this Bill is 
that the individual being considered for listing should have the opportunity to comment on all 
information which will be considered by the determination panel.  Section 17 of the Bill re-
establishes the basic procedure and the Scottish Ministers intend to use section 39 to set out the 
detailed determination procedure. 

50. Unlike the 2003 Act, section 17(2)(b) and (c) provide for the Scottish Ministers to 
consider information beyond that which led them to begin their consideration.  Most importantly, 
the Scottish Ministers can now consider vetting information alongside any referral.   

51. Section 18 effectively allows the Scottish Ministers as the Central Barring Unit to ask the 
Scottish Ministers as Disclosure Scotland to provide a scheme record (see section 45) for the 
purposes of making a determination.  Subsections (1) and (2) give the Scottish Ministers access 
to relevant non-conviction information and subsection (4)(a) will, in practice, be used to access 
criminal convictions on the Criminal History System (which will be operated by the Scottish 
Police Services Authority from 1 April 2007) and information relating to convictions and 
cautions on the Police National Computer.   

52. The Scottish Ministers will no longer be able to receive sensitive information in their 
capacity as Disclosure Scotland for passing to employers only (for the purposes of this Bill).  
Under current arrangements, the police can provide Disclosure Scotland with a sealed envelope 
to go to an employer, but not an individual, as part of the enhanced criminal record certificate 
check.  This practice is not continued because the Scottish Ministers will now be using all the 
information they receive from the police when considering an individual for listing.  The 
individual cannot make effective representation, or meaningfully appeal a decision to list, if he 
does not have access to all the information used in making that determination.   

53. Section 19 gives the Scottish Ministers the power to obtain information from other 
Scottish and UK-wide public bodies when deciding whether to list an individual.  For example, a 
referral about a doctor from a Health Board might cause the Scottish Ministers to require further 
information from the General Medical Council.  Subsection (2) gives the Scottish Ministers the 
flexibility to ask about the individual’s performance of his or her duties (paragraph (a)) and to 
put that in the context of, for example, more general child protection policies (paragraph (b)), 
allowing benchmarking, for example.   

54. Section 20 gives the Scottish Ministers the power to obtain information from employers 
and employment agencies with an involvement with the individual.  There is an offence of 
failing to provide the required information.   
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Sections 21 – 24.  Appeals against listing 

55. These sections broadly reproduce provision made at section 15 of the 2003 Act and 
extend provision to the adults’ list.  They make provision for appeal on being listed into the court 
system. 

56. Sections 21 and 22 provide for a three-month time limit for appealing to the sheriff after 
being placed on either list.  Section 23 provides for appealing the sheriff’s decision to the higher 
courts.   

57. There are two significant departures from the 2003 Act.  Appeal to the Court of Session is 
now restricted to points of law at section 23(2) of the Bill.  Section 24(2) clarifies that any court 
proceedings in respect of these appeals may be heard in private. 

58. Section 24(1) makes clear that no finding of fact on which a conviction is based may be 
challenged on appeal under the preceding sections.  This means that the behaviour or conduct of 
the individual, as found by the convicting court, cannot be re-opened during an appeal against 
listing.  

Sections 25, 25A and 26.  Removing individuals from the lists 

59. Sections 25, 25A and 26 broadly reproduce provision made at section 14 of the 2003 Act 
except that the application for removal goes to the Scottish Ministers in the first instance. 

60. Section 25 gives the listed individual the power to apply to the Scottish Ministers for a 
review of his or her listing.  Such an application is only competent if the individual has been 
listed for a prescribed period or if the individual’s circumstances have changed.   

61. The Scottish Ministers intend to make regulations under section 25(3)(a) which will 
specify the time period after which an individual can apply to be removed from the list(s).  
Section 25(3)(a) makes clear that this time period may begin on a date other than the date of 
listing itself (for example with the event which led to inclusion on the list).  The power to 
prescribe a minimum time period, before an application for removal is competent, may be used 
to allow individuals who were listed whilst under the age of 18 to apply for removal from the list 
after a shorter period compared to those listed when over the age of 18.  The Scottish Ministers 
intend to use this power to prescribe time limits similar to those in the 2003 Act but taking 
account of the changes to the procedures for court referrals made in this Bill (sections 7 and 11) 
and the new vetting information route to consideration for listing (section 12). 

62. Section 25A provides that the Scottish Ministers must remove the individual from the list 
if satisfied that the individual is no longer unsuitable to undertake that type of regulated work.   

63. Section 26 sets out the procedure for appealing the Scottish Ministers’ decision in relation 
to application for removal from the list.  This procedure mirrors that at section 23 in respect of 
appeals against initial listing decisions and, again, any such court proceedings may be held in 
private. 
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Section 27.  Late representations 

64. Where an individual could not engage with the consideration for listing process because 
the Scottish Ministers could not locate him (and he thereby forfeited his right to make 
representation at the time, section 17(1) and (6)), the Scottish Ministers must consider late 
representations from that individual.  The details of the determination procedures will be set out 
in regulations made under section 39. 

Section 28.  Removal from list 

65. Section 28(1)(a) provides for removing individuals from the list following successful 
appeals or applications for removal. Subsection (1)(b) makes provision similar to that at section 
1(3) of the 2003 Act.  This power may be used to enable an administrative mistake to be 
corrected, for example including the wrong John Smith on the list.   

Section 29.  Notice of listing etc. 

66. All individuals included on a list under this Bill are barred from undertaking that type of 
regulated work.  However, an individual may be barred from regulated work because of 
inclusion on another list in a different jurisdiction deemed to be equivalent by the Scottish 
Ministers (see section 92).  Section 29 requires the Scottish Ministers to notify an individual, all 
relevant employers and regulatory bodies of the fact that the individual is barred from 
undertaking regulated work (whether or not that barring originates from being included on a list 
under this Bill), Details may also be provided relating to the circumstances that led to the 
individual being barred, as the Scottish Ministers think appropriate.  The same duties apply to 
consideration for listing and any subsequent determination not to list the individual.  

Section 30.  Relevant inquiries 

67. This section sets out the inquiries that are deemed relevant under section 13 and is a 
reproduction of section 6(6) of the 2003 Act.  (Note that the Tribunals of Inquiry (Evidence) Act 
1921 has been superseded by the Inquiries Act 2005.) 

Section 31.  Relevant offences etc. 

68. Section 31(1) defines "relevant offence" for the purposes of Part 1.  A relevant offence is 
one included in schedule 1.  Under section 7, a court is required to refer to the Scottish Ministers 
an individual who is convicted of a relevant offence and the Scottish Ministers are required to 
consider that individual for listing.  (Under section 7, the courts also have a power to make a 
referral in respect of a conviction for any other offence.) 

69. Section 31(2) provides the Scottish Ministers with an order-making power to amend 
schedule 1 so as to modify the list of offences which constitute relevant offences. 

70. Section 31(3) and (4) makes provision similar to that at section 10(11) and (12) of the 
2003 Act, which provides that a referral should be made even if the court acquitted the individual 
on the grounds of insanity, makes a finding under section 55(2) of the 1995 Act or makes an 
order mentioned in section 57(2)(a) to (d) of the 1995 Act.  An order under section 57 would 
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include, for example, compulsion orders made under the Mental Health (Care and Treatment) 
(Scotland) Act 2003. 

Section 32.  Duty to notify certain changes 

71. Individuals on either list are required to provide the Scottish Ministers with any change in 
the individual’s name, address or gender within one month of such change taking place.  It is an 
offence to fail to do so.  There is no equivalent provision in the 2003 Act.  This is intended to 
help to prevent a listed individual from changing their identity and attempting to re-enter the 
workforce.  (Section 47 creates a similar duty on scheme members but with a longer timeframe 
and a lower penalty.) 

Sections 33 – 36.  Offences relating to regulated work 

72. Sections 33 to 36 reproduce provision from section 11 of the 2003 Act covering offences 
committed by individuals, organisations and personnel suppliers in respect of barred individuals 
undertaking regulated work.  The term of imprisonment on summary conviction has been 
increased from 6 months to 12 months (section 36).  These are the most serious offences in 
relation to the scheme since they concern unsuitable individuals accessing vulnerable groups 
through their work which is what this legislation is designed to prevent. 

73. Section 33 deals with offences committed by the barred individual.  It is an offence for 
them to undertake any regulated work.  It is a defence for that individual if they did not know, 
and could not reasonably know, that they were barred.  This defence existed in the 2003 Act and 
covers scenarios such as the individual never receiving notification of being barred.  There is a 
new defence of not knowing that the work was regulated work.  In some situations, especially in 
respect of working with protected adults, it may be quite complicated to determine whether the 
work is regulated work or not and an employer might falsely reassure the individual that the 
work was not regulated work. 

74. Sections 34 and 35 deal with offences committed by organisations and personnel 
suppliers in using or supplying barred individuals for regulated work.  As in the 2003 Act, it is a 
defence for them not to know that the individual was barred from undertaking regulated work.  
Such a defence might be used if an individual presented them with a forged certificate and ID, 
perhaps impersonating a different individual.  Note that the defence of not knowing that the work 
was regulated work does not apply here. 

75. Section 35(1)(b) protects a personnel supplier from being misled by the organisation to 
which it is supplying workers.  For example, if an events organiser asks a personnel supplier to 
provide kitchen staff for a conference, those positions would not normally be considered 
regulated work.  If the events organiser then diverts one of the people provided by the personnel 
supplier to work in the creche (normally regulated work with children), then the personnel 
supplier is not responsible for the consequences if it transpires that the individual is barred from 
regulated work with children.  This is provided, of course, that the personnel supplier did not 
know, or have reason to believe, that the individual supplied would be used for regulated work 
with children. 
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76. Note that personal employers do not commit an offence by employing a barred individual 
to do regulated work but, under section 33, the barred individual would be committing an 
offence by accepting such work. 

Section 37.  Police access to lists 

77. Section 37 gives the police access to the lists and any other information, contained in the 
lists, which Ministers consider should be disclosed.  Information that is likely to be disclosed is 
information which helps confirm the identity of the individual included on the lists.  The police 
might, for example, store information about the addition or removal of an individual from either 
list on the Criminal History System.  It is intended that police access to the lists will make it 
easier for them to investigate suspected offences under this Bill. 

Section 37A.  Restriction on listing in children’s list 

78. Section 37A(1) allows the Scottish Ministers not to include an individual in the children’s 
list where that individual is already barred from regulated work with children as a result of them 
having been included on the children’s barred list maintained under section 2 of the 2006 Act.  
An individual so included is already barred from undertaking regulated work with children in 
Scotland by virtue of section 92. 

79. Section 37A(2) allows the Scottish Ministers not to consider an individual for inclusion 
on the children’s list where it is more appropriate that the individual be considered for listing by 
the Independent Barring Board (IBB) under the 2006 Act (or where subsection (3) below 
applies).  It is expected that this will apply to situations where the individual does regulated work 
in Scotland and elsewhere in the UK and the incident which triggers consideration for listing 
occurs outside Scotland. 

80. Section 37A(3) allows the Scottish Ministers not to consider an individual for listing in 
the children’s list where the IBB has already considered whether the individual should be 
included in the corresponding list, and decided not to include the individual.  In such cases, the 
Scottish Ministers would be expected to consider the individual for listing only if there was new 
information available which was not available to the IBB at the time the IBB considered whether 
to list the individual.   

Section 37B. Restrictions on listing in adults' list 

81. Section 37B makes identical provision to section 37A, except in respect of the adults' list.  

Section 38. Protections from actions for damages 

82. Section 38 ensures that the decision to list, or not to list, an individual or information 
provided for such consideration cannot be the subject of proceedings for loss or damage.  This 
section builds on section 9 of the 2003 Act which makes provision for protection from actions 
for defamation.  This means, for example, that a teacher who loses his job after being listed 
cannot sue the Scottish Ministers for loss of earnings, whether or not the decision to list is upheld 
on appeal.  However, an information provider who, knowingly or recklessly, provides untrue or 
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misleading information is not protected from actions for damages.  For example, an employer 
who makes malicious claims in support of a referral is not protected under section 38(1). 

Section 39.  Power to regulate procedure etc. 

83. This section allows for the details of the determination procedure that will be undertaken 
by the Central Barring Unit to be set out in secondary legislation.  This provision is broadly 
equivalent to the powers at section 8 of the 2003 Act.  Subsection (1)(b) enables the regulations 
to deal with the maintenance of the lists (e.g. the updating of the lists in consequence of 
information received under section 32).  

Section 40.  Transfer from 2003 Act list 

84. This section provides for all individuals currently listed on the Disqualified from 
Working with Children’s List under the 2003 Act, to be transferred to the children’s list 
established in section 1 without any further determination.  However, any listed individual can 
make an application to the sheriff under section 25(3) to the effect that their circumstances had 
changed, if they considered that the transfer made a material difference.  The only individuals 
who would be immediately affected by such a transfer are those currently in a post which is not 
regarded as a child care position under the 2003 Act but is regulated work with children under 
this Bill.  There were 84 individuals listed as at 9 June 2006 (after 17 months of operation) and it 
is unlikely that many will be so affected. 

85. The time limits for applications for removal from the lists (previously specified in section 
14 of the 2003 Act) can be prescribed by regulations made using the power in section 25(3)(a).  
The Scottish Ministers intend to make regulations, as necessary, which will ensure that no 
individual has to wait longer for their first opportunity to apply for removal, after 
commencement of this Bill, than they would have had to wait had they not been transferred from 
the DWCL under the 2003 Act. 

PART 2: VETTING AND DISCLOSURE 

Sections 41 and 42.  The scheme and participation in it 

86. Section 41 establishes the scheme and section 42 gives individuals the right to apply to 
the Scottish Ministers to join the scheme.  In practice, Disclosure Scotland will administer the 
scheme on behalf of the Scottish Ministers.  It is important to note that being a scheme member 
in relation to regulated work with children or protected adults is mutually exclusive to being 
barred from working with that same group.  An individual cannot simultaneously be a scheme 
member and barred in respect of the same workforce.  However, an individual can be barred 
from one workforce and a scheme member in respect of the other. 

87. Participation in the scheme is not mandatory.  There are no offences for undertaking 
regulated work whilst not a scheme member.  However, the only way an employer can be sure 
that an individual is not barred from regulated work (and therefore be sure that he is not 
committing an offence in employing that individual) is by requesting a disclosure record.  
Enhanced disclosure checks will no longer be available for those undertaking regulated work 
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with children or protected adults.  The only way a disclosure record can be generated is through 
the individual applying to join the scheme or already being a member of the scheme.   

Section 43.  Statement of scheme membership 

88. It is intended that application to join the scheme will be linked to an application for a 
disclosure request (either a disclosure of scheme record under section 49 or a disclosure of 
scheme membership under section 51).  This can be achieved by combining the applications on 
one form. 

89. The only exception is where an individual joins the scheme without any employer, for 
example in anticipation of taking up regulated work in the near future.  In that case, the 
individual will receive a statement of scheme membership and no other person will receive any 
information. 

Sections 44 – 46.  Scheme members, records and vetting 

90. Application by an individual to become a scheme member will lead the Scottish 
Ministers, as Disclosure Scotland, to make enquiries to see whether any vetting information 
exists about that individual.  Section 46 sets out what constitutes vetting information.  
Subsections (1)(a) and (c) relate to police information: conviction information from the Criminal 
History System and the Police National Computer and relevant non-conviction information from 
chief constables.  Unlike the present situation where the test for relevance for non-conviction 
information is made against each post, under the Bill there will only be two relevance tests: one 
for each type of regulated work.  Subsection (1)(b) provides that whether an individual is on the 
sex offender’s register will also constitute vetting information. 

91. Section 46(1)(d) provides a power for the Scottish Ministers to prescribe other 
information as vetting information.  The Scottish Ministers intend to use this power to prescribe 
certain information held by regulatory bodies and local authorities.  For example, registration or 
de-registration with the General Teaching Council for Scotland may be vetting information.   

92. Any vetting information which is found by Disclosure Scotland will be passed to the 
Central Barring Unit for consideration.  It is anticipated that in over 90% of cases no information 
will be found at all.  In cases where vetting information is found, it will be included on the 
individual’s scheme record.  However, in many cases it will not be relevant for the Central 
Barring Unit and it will not be necessary to begin a formal consideration for listing.  For 
example, a driving conviction would be classed as vetting information and would appear on the 
scheme record under section 45.  However, in many circumstances, it will not be relevant 
information and would be discounted without any consideration for listing. 

93. Section 44(2) requires the Scottish Ministers to make arrangements for the ongoing 
monitoring of vetting information for scheme members.  As far as possible, this will be 
automated.  The expectation is that the Scottish Ministers, as Disclosure Scotland, will be 
reactive rather than proactive because the information provider will trigger action.  For example, 
any change to an individual’s record on the Criminal History System will trigger a search of the 
register of scheme members held by Disclosure Scotland to see whether the individual is also a 
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scheme member.  It is planned to make similar connections with the registers of members held 
by professional regulatory bodies so that any individual struck off will be checked against the 
register of scheme members.  In the longer term, local authorities will notify Disclosure Scotland 
of vetting information.  For example, when a child is added to the child protection register, the 
parents’ names could be checked on the register of scheme members.  This section allows the 
Scottish Ministers to make arrangements in this way. 

94. Any new vetting information will be added to the scheme record.  New relevant 
information will trigger a consideration for listing. 

95. Section 44(4), among other things, provides protection against any breakdown in 
procedures or communications.  If information does not show up when it should, it can be 
considered later.  For example, if there is a delay in entering conviction information on to the 
Criminal History System, it can be treated as new vetting information when it is discovered. 

Section 47.  Duty to notify certain changes 

96. This section makes it an offence for a scheme member to fail to notify the Scottish 
Ministers that they have changed name or gender within 3 months of these changes taking effect.  
Section 32 makes similar provision for listed individuals.  Paragraph (1)(c) gives the Scottish 
Ministers the power to prescribe other information.  This power could be used to prescribe 
change of address, although it is intended that such information will be captured through the 
disclosure application process. 

97. Applications for a disclosure certificate under the 1997 Act require the applicant to 
provide address information for the five years preceding the application, as well as information 
on names and gender.  This information allows the identity of the applicant to be verified and the 
address information enables the appropriate police forces to be contacted for relevant 
information.  This is particularly important where the applicant has lived outside Scotland for 
any length of time. 

98. For the scheme to work effectively, this information needs to be provided on an ongoing 
basis so that the Scottish Ministers can be sure of the individual’s identity and continue to collect 
vetting information from the appropriate sources.   

Section 48.  Correction of inaccurate scheme record 

99. This section places a duty on the Scottish Ministers as Disclosure Scotland to correct any 
scheme record where they are satisfied that the information included in it is inaccurate. This duty 
arises: following a request by a scheme member for correction; notification of a change by a 
scheme member under section 47; or otherwise.  A corrected scheme record should subsequently 
be provided to the individual that is the subject of the record as well as any organisation for 
which the individual is doing regulated work and to which a copy of the inaccurate record has 
previously been disclosed.  Section 48(4) puts beyond doubt that a request by a scheme member 
for correction may relate to any non-conviction information that is provided by the police.  
Where such an application for review is made, the Scottish Ministers must, under section 48(5), 
request that the relevant Chief Constable reconsiders whether the information provided is still 
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relevant.  Section 46(6) puts beyond doubt that information is to be regarded as inaccurate 
whether it is found to have always been inaccurate or has subsequently become inaccurate.  

100. This duty on Ministers will apply where, for example, information about the wrong John 
Smith was included in a scheme record or where John Smith changes his name to Joe Bloggs and 
notifies the Scottish Ministers under section 47. 

Sections 49 – 52.  Disclosure records 

101. The mechanism for disclosure of scheme records and short scheme records is designed to 
operate in much the same way as the disclosure of enhanced criminal record certificates under 
the 1997 Act.  Organisational employers are to be able to request either a scheme record or a 
short scheme record provided that all the disclosure conditions (A-D) set out at section 52 are 
met.  Personal employers are to be able to ask for a disclosure of scheme membership as at 
section 51.  This is a new provision which is not provided for in the 1997 Act. 

102. In all three cases (disclosure of scheme record, short scheme record and scheme 
membership), the scheme member must authorise the disclosure (condition A).  In all cases, 
there is an employer who will receive a copy of the disclosure.  Condition A prevents 
unauthorised disclosure (i.e. a request by an employer without the permission of the scheme 
member).   

103. The scheme member must participate in the scheme in relation to the type of regulated 
work to which the disclosure request relates (condition B).  For example, a scheme member 
cannot obtain a disclosure in respect of the children’s workforce if he is only a scheme member 
in respect of the adults’ workforce (unless he applies to join the scheme in respect of working 
with children). 

104. The employer must declare that the disclosure is for employment in the relevant 
workforce (condition C).  The involvement of the employer in the process is a deterrent to 
employers outside the regulated workforce coercing an individual to join the scheme.  They 
would be making a false declaration and committing an offence under section 65.  Amendments 
will be required to the Exclusions and Exceptions Order (S.S.I. 2003/231) made under the 
Rehabilitation of Offenders Act 1974 to ensure that all posts within the definition of regulated 
work are exempted from the provisions of that Act. 

105. Condition D applies only to scheme record disclosures and short scheme record 
disclosures because only they contain or make reference to vetting information.  Condition D is 
rather like the requirement to countersign an application for an enhanced criminal record 
certificate. 

106. It is expected that those individuals working for organisational employers (e.g. a teacher 
working for an education authority) will apply for scheme membership and a scheme record 
disclosure simultaneously.  For any subsequent employment with any organisation, that 
individual can request a short scheme record which will identify whether there is any new 
information since the scheme record was disclosed.  If that individual also wanted to do private 
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work for personal employers (e.g. one-to-one language classes in the evenings), that individual 
could request disclosure of scheme membership for that purpose. 

107. Any individual working for personal employers can only request disclosure of scheme 
membership. 

Section 53.  Crown work  

108. This section allows disclosures to be made for Crown work.   

Section 54.  Disclosure restrictions 

109. There are no restrictions on disclosure of information provided by the police to the 
Scottish Ministers since they will only provide information which they are content to be 
disclosed to the individual and any employer.  All police information provided to the Scottish 
Ministers (as Disclosure Scotland) will be used in any consideration for listing (by the Scottish 
Ministers as the Central Barring Unit).   

110. Section 54(1) provides the Scottish Ministers with the flexibility to limit the content of 
scheme records and to exclude from the disclosure of a scheme record certain types of 
information which may be contained on it.  This power enables the Scottish Ministers to keep 
sensitive information on the scheme record without disclosing it to employers.  Such sensitive 
information would, of course, have to be disclosed to the individual as part of any consideration 
for listing. 

111. Section 54(2) and (2A) restrict the disclosure of information on, or information about 
additions or deletions to, a scheme record to information provided for the purpose of assessing 
the individual’s suitability for that type of regulated work.  In many cases, information will be 
relevant to both types of regulated work.  However, there may be information, for example 
released by the police when applying the relevance test for working with protected adults, which 
they would not have released when applying the relevance test for working with children. 

Sections 55 – 58.  Removal from scheme 

112. Section 55 places a duty on the Scottish Ministers (as Disclosure Scotland) to remove an 
individual from the scheme where that individual has been placed on the relevant list or is barred 
as a result of being listed in another jurisdiction.  Section 55(2) provides a possible sanction for 
failing to pay an annual subscription, or other fee, if such arrangements were made under section 
67. 

113. Section 56 places a duty on the Scottish Ministers to remove an individual from the 
scheme if an individual asks to be removed and is no longer carrying out that type of regulated 
work.  As a matter of administrative practice, the Scottish Ministers will remove individuals 
from the scheme on being informed of their death and satisfied that this is so.   

114. Section 57 concerns notice of removal.  If an individual is listed or barred they will 
already be notified under section 29.  If they have withdrawn from the scheme at their own 
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initiative under section 56, they will know about it.  However, this section covers other possible 
reasons for being removed from the scheme such as non-payment of fees, expiry of membership, 
or an irregularity which later comes to light concerning the application to join the scheme.  In 
some circumstances, an individual might be removed from the scheme (but not listed) whilst still 
undertaking regulated work, in which case section 57(1)(a) allows for employers and regulatory 
bodies to be informed. 

115. Section 58(1) gives the Scottish Ministers the power to retain scheme records in relation 
to individuals after removal from the scheme.   

116. Section 58(2)(a) prevents the Scottish Ministers from continuing to make enquiries in 
relation to vetting information about an individual or disclosing the retained record. 

Sections 59 – 61.  Evidence of identity 

117. In order to join the scheme or request disclosures, it will be necessary for Disclosure 
Scotland to verify an individual’s identity.  If sufficient evidence is not provided, Disclosure 
Scotland will not be obliged to consider such requests.   

118. Section 60 allows the Scottish Ministers to use fingerprints to check an applicant’s 
identity.  This provision builds on current provisions in Part 5 of the 1997 Act.  It does not mean 
that every applicant will have to submit fingerprints in support of their application.   

119. Under the current provisions, fingerprints have only been required around 400 times since 
Disclosure Scotland began in 2002 (out of just over 1.5 million applications for disclosure 
certificates).  Disclosure Scotland carry out checks to ensure that the applicant is the person they 
claim to be.  However, there are occasions where somebody might give another person’s details 
when arrested or where the applicant has a very similar name, date of birth and address history as 
an entry on the criminal history system.  In these circumstances, a criminal record may 
potentially be attributed to the wrong person during a disclosure check.  The Criminal History 
System uses fingerprints to link a criminal record to the individual.  Disclosure Scotland can 
therefore use fingerprint identification to confirm whether or not the applicant is the same person 
as the one with the criminal record, thereby ensuring that a criminal record is not wrongly 
attributed.   

120. Section 60(2) ensures that any fingerprints taken for the purposes of confirming the 
identity of applicants to the scheme, or existing scheme members, must be destroyed as soon as 
is reasonably practicable after the prints have been used for their intended purpose.   

121. Section 61 gives the Scottish Ministers the power to use information held by: the Identity 
and Passport Service (formerly known as the UK Passport Agency); the Driver and Vehicle 
Licensing Agency; and the Department for Work and Pensions (National Insurance numbers) for 
the purposes of checking evidence of identity.  Section 61(2) gives the Scottish Ministers the 
power to prescribe other persons holding data.   
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Sections 62 – 66.  Offences relating to vetting information 

122. These offences are designed primarily for the purpose of protecting personal and 
sensitive information about individuals rather than the exclusion of barred individuals from the 
regulated workforces.  Therefore, they attract an intermediate level of penalty as set out at 
section 66.  They build on already existing penalties and offences for disclosure information 
under Part 5 of the 1997 Act, but focus on misuse of scheme information, i.e. information about 
individuals working or intending to work with children or protected adults.  

123. Section 62 creates the offence of falsifying a disclosure record.  It mirrors the offences 
relating to falsifying criminal record certificates in the 1997 Act.  Where a barred individual 
falsifies a disclosure record to access regulated work, that individual would be committing this 
offence and the offence at section 33.  Reasons why an individual might attempt to falsify a 
disclosure record include to avoid the fee or because of embarrassment over some historic 
incident or conviction. 

124. Section 63 makes it an offence for a person to disclose to others disclosure records which 
have been disclosed under section 49, 50 or 51.  These offences are needed to ensure that the 
sensitive information contained in the scheme record is not shared unnecessarily.  The section 
also recognises that it may be necessary to share the record with other employees, members and 
office holders within an organisation or where the disclosure has been requested on somebody 
else’s behalf, and the section exempts such sharing from the scope of the offence.  

125. Section 65 provides further clarification of the section 63 offence by setting out in 
subsection (1) the circumstances in which it is not an offence to disclose disclosure information.  
Subsection (2) makes clear that the record should only be shared for the purposes of enabling the 
employer to determine suitability for regulated work.  This is an important safeguard to ensure 
that employers only share disclosure information for legitimate purposes. 

126. Section 65(1)(a) makes clear that a scheme member may disclose their own disclosure 
record.  So, for example, a disclosure of scheme membership obtained under section 51 by a 
scheme member in respect of one personal employer may be shown by that scheme member to 
other personal employers.  For example, a private dance teacher who is teaching a class of 20 
children each Wednesday evening might be asked to obtain a statement of scheme membership 
by one of the parents.  There is nothing to prevent that dance teacher showing the statement of 
scheme membership to every parent; there is no requirement to generate 20 disclosures of 
scheme membership, one for each parent, although this would be permitted. 

127. Section 64 makes it an offence for anyone to attempt to see a disclosure record, or to use 
such a record other than for the purpose of checking an individual’s suitability for regulated 
work.  Section 64(1) creates an offence designed to prevent employers who cannot legitimately 
ask for a record because they are not engaged in regulated work from requiring an individual to 
share the information on the record.  For example, it would normally be an offence for a garage 
owner to ask mechanics in his garage if he could see their disclosure records, if they had 
obtained them for other purposes, since car repair work is not (normally) regulated work.  
Section 64(4) limits the offences to the disclosure record itself and not information contained on 
the record. 
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128. Section 64(3)(b) broadens the permitted purpose for which it is not an offence to request 
provision of, or to otherwise seek sight of, a disclosure record.  A person (‘Z’) who is not the 
employer of the individual can ask to see a disclosure record without committing an offence in 
respect of individuals who are doing regulated work for a contractor.  For example, where a 
council contracts school bus services, the bus driver is employed by the bus company and Z is 
the council.  This subsection means that the council would not be committing an offence in 
asking to see the bus driver's scheme record disclosure, but the request can be refused by the bus 
driver. 

Section 67.  Fees 

129. This section provides the Scottish Ministers with a flexible power to charge fees in 
respect of the scheme.  The Scottish Ministers could charge different levels of fee for: joining the 
scheme; scheme records; short scheme records; and statements of scheme membership.  
Different levels of fee could be charged for the children’s workforce, the adults’ workforce and 
applications in respect of both workforces.  Fees can be charged as application fees or as an 
annual subscription.  The power at subsection (2)(za) puts it beyond doubt that the Scottish 
Ministers have the power to charge different fees in different circumstances, for example to offer 
some types of disclosure record at a discount if the scheme member has already paid for 
disclosure before. The power at subsection (2)(b) could be used to provide free checks for 
volunteers in voluntary organisations.  (An alternative is for the fee to be charged and then 
explicitly reimbursed as now.)  Section 67(3) allows Disclosure Scotland to refuse to deal with 
applications unless and until the fee is paid.   

130. The Scottish Ministers could, for example, make regulations distinguishing two levels of 
fee to be payable only when requesting a disclosure record (not for scheme membership itself).  
A higher level of fee could be charged for any scheme record and any statement of scheme 
membership issued on joining the scheme.  Short scheme records and subsequent statements of 
scheme membership could attract a lower level of fee.  Scheme membership will expire 10 years 
after the later of (a) joining the scheme or (b) the last scheme record disclosure. 

Section 68.  Forms 

131. This section allows Disclosure Scotland to set out the forms for applications for scheme 
membership or a disclosure record administratively.  Under the 1997 Act, the Scottish Ministers 
are required to make changes to the application form for criminal record certificates and 
enhanced criminal record certificates in regulations.  Section 83 brings the 1997 Act into line 
with section 68.   

Section 69.  Procedure 

132. This section gives the Scottish Ministers the power to make regulations governing the 
administration of the scheme.  This power could be used, for example, to set the lifetime of 
scheme membership at 10 years.   

133. The power at section 69(2)(c) is expected to be used to enable online disclosure requests.  
For example, the individual might log on to the Disclosure Scotland website using their own 
password to begin the process of a disclosure request and generate a 16 digit PIN which they 
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pass to the employer to authorise the employer to have once-only access to the disclosure 
information.  This provision would allow the Scottish Ministers to specify that a 16 digit PIN 
generated by a scheme member constituted a request by the member as required by Disclosure 
Condition A in section 52. 

Section 69A. Consideration of suitability: supplementary 

134. Section 69A makes explicit what constitutes considering an individual’s suitability to do, 
or to be offered or supplied for, any type of regulated work.  In particular, this consideration goes 
beyond employment (paragraph (a)) and employment agencies and businesses (paragraph (b)).  
Paragraphs (c) to (e) allow the General Teaching Council for Scotland, the Scottish Commission 
for the Regulation of Care and the Scottish Social Services Council to request disclosure records.  
Disclosures can already be obtained for these purposes under the 1997 Act.  The power at section 
69A(f) provides further flexibility by giving the Scottish Ministers the power to prescribe more 
circumstances in which disclosure records can be obtained.  This power may be used to prescribe 
certain contractual relationships. 

Section 70.  Delegation of vetting and disclosure functions 

135. This section allows the Scottish Ministers to delegate their vetting and disclosure 
functions (as Disclosure Scotland) in respect of Part 2 of the Bill.  The Scottish Ministers may 
not delegate their listing functions (as the Central Barring Unit) under Part 1.  Ministers may not 
delegate any order or regulation-making functions, the specification of forms under section 68 
nor the power to determine the appropriate fee for information from police authorities under 
section 71(4).  This section provides the flexibility to make contractual arrangements for routine 
information gathering functions but not any determinations in respect of individuals (because 
those are functions under Part 1 not this Part).  The Scottish Ministers’ intention is that the 
majority of their functions in both Parts 1 and 2 will be carried out by civil servants in the new 
executive agency which does not require any formal delegation of functions. 

Section 71.  Sources of information 

136. Subsection (1) has the effect of requiring the Scottish Police Services Authority to give 
the Scottish Ministers access to the Criminal History System.  Subsection (2) requires police 
forces to provide non-conviction information as requested.  Subsection (3) prevents vetting 
information (under section 46) from the police including information which should not be 
disclosed to the scheme member because it would be contrary to the interests of the prevention 
of detection of crime.  Subsection (4) obliges the Scottish Ministers to pay police authorities for 
information.  Section 71(5) ensures that the Scottish Ministers are not liable for erroneous 
information provided to them by the police.  

137. This section will be extended by a section 104 order, under the 1998 Act, to cover police 
forces in England and Wales and Northern Ireland in respect of the Police National Computer 
and other police information from non-Scottish forces. 
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Section 71A. Police access to Scheme information 

138. Section 71A requires the Scottish Ministers to share certain details relating to those 
individuals who have joined the scheme, with Chief Constables of police forces and the Scottish 
Police Services Authority.  Scheme membership information will be used by the police to assist 
them in identifying individuals. The section also enables scheme information to be used by the 
police for the purposes of: their functions under Part 2 in passing information to the Central 
Barring Unit re considering individuals for listing; preventing and detecting crime; and 
apprehending or prosecuting offenders. 

Section 72.  Statements of scheme membership: disclosure of whether individual under 
consideration for listing 

139. Section 72 places a 6-month limit on the disclosure of the fact that an individual is under 
consideration for listing. 

140. A statement of scheme membership (defined at section 43) normally includes whether the 
individual is subject to consideration for listing in respect of the type of regulated work to which 
the disclosure request relates. This is similar to the current position where, under article 
13(1)(a)(ii) of the Police Act 1997 (Criminal Records) (Scotland) Regulations 2006 (S.S.I. 
2006/96), an enhanced disclosure will include whether an individual is provisionally listed. 

141. The 2003 Act (section 7) requires the Scottish Ministers to apply to the sheriff for an 
extension of a period of provisional listing beyond 6 months but does not limit the time taken to 
reach a decision. If the period expires without extension, the individual is removed from the list 
and the individual’s enhanced disclosure will no longer state that he or she is provisionally listed. 
In practice, this has the effect of ensuring that cases are determined within this period.  

142. Section 72 therefore has a similar effect to section 7 of the 2003 Act in relation to the 
disclosure of whether an individual is being considered for listing.  But subsections (3A) to (3E) 
ensure that more than one extension can be granted and that an application for extension can be 
made right up to the expiry of the relevant period, and this is sufficient for the relevant period to 
be treated as not having expired until the application is determined. 

PART 4: AMENDMENT OF PART 5 OF THE POLICE ACT 1997 

Section 82.  Information in criminal conviction and record certificates 

143. Section 82 requires Disclosure Scotland to state on certificates that are issued under Part 
5 of the 1997 Act whether or not a person is subject to the notification requirements under Part 2 
of the Sexual Offences Act 2003.  Under the existing provision, this information can only be 
included as additional information on enhanced certificates at the discretion of the Chief 
Constable.  Under this provision, there will be no discretion and this information will always be 
included on the face of a disclosure certificate whilst the notification requirements remain live. 

144. In addition, the Scottish Ministers are given a power to prescribe civil orders that should 
be included routinely on standard and enhanced certificates. It is expected that this will be used 
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for Sexual Offences Prevention Orders and Risk of Sexual Harm Orders in the first instance.  
Chief Constables will retain the discretion to disclose information about other civil orders on 
enhanced certificates (which will continue to be available for purposes other than regulated 
work). 

Section 83.  Form of Part 5 applications 

145. Section 83 allows the Scottish Ministers to determine the application form for disclosures 
under Part 5 administratively.  This brings procedures into line with those for disclosure records 
under Part 2 of the Bill.  It also allows standard and enhanced disclosure certificates (which 
require a countersignature) to be processed electronically which is in line with the wider policy 
for e-Government. 

Section 84.  Payment of fee for information from certain police forces 

146. Section 84 amends Part 5 of the 1997 Act to make it clear that when Disclosure Scotland 
make requests under subsection 113B(4) or (5) to: the States of Jersey Police Force; the salaried 
police force of the Island of Guernsey; the Isle of Man Constabulary; or a body outside the 
British Islands who are a police force and whom the Scottish Ministers prescribed for the 
purposes of Part 5, that Disclosure Scotland must pay a fee in respect of information received. 

Section 85.  Regulations about registration 

147. Section 85 makes further amendments to Part 5 of the 1997 Act in relation to the 
conditions that apply to the register held under section 120 of the 1997 Act.  Firstly, Disclosure 
Scotland can refuse to include a person on the register if they believe that that person is likely to 
countersign less than a minimum number of applications each year and, secondly, to remove a 
person who is already on the register if he or she countersigns less than a minimum number of 
applications each year.  The figure for each circumstance will be prescribed in regulations.   

PART 5: MEANING OF “SCHOOL CARE ACCOMMODATION SERVICE” 

Section 86.  Meaning of "school care accommodation service" 

148. Section 86 makes amendments to the 2001 Act to change the definition of “school care 
accommodation service” as defined in that Act.  Section 2(4) of that Act currently reads, 

(4) A "school care accommodation service" is a service which is provided to a pupil 
by an education authority or the managers of an independent or grant-aided school, or 
by any person under arrangements made by any such authority or managers- 
(a) for the purpose of the pupil being in attendance at a public, independent or grant-
aided school; and 
(b) which consists of the provision, in a place in or outwith the school, of residential 
accommodation, 
but a service may be excepted from this definition by regulations. 

149. The effect of the changes is twofold.  Firstly, where arrangements are made by an 
education authority or managers of an independent or grant aided school for the pupil to stay in 
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someone’s home, the service will be regarded as being provided by the authority/managers.  It 
will therefore be for the education authority/managers to register the service rather than the 
individual providing the accommodation.  Secondly, the new definition makes clear that 
accommodation provided only in the holidays will also be covered by the definition, if it is 
provided for the purpose of, or in connection with, the pupil’s attendance at school.  

Section 86A. Application of fire safety rules to school care accommodation service 

150. Section 86A disapplies the fire safety duties under Part 3 of the Fire (Scotland) Act 2005 
to individuals providing a school care accommodation service to pupils on domestic premises 
under an arrangement with an education authority or managers of an independent or grant-aided 
school. 

PART 6: SUPPLEMENTARY AND GENERAL 

Section 87.  Transfer of Disclosure Scotland staff etc. 

151. Disclosure Scotland is currently staffed by a mixture of employees from Strathclyde Joint 
Police Board and contractors for BT plc.  This section sets out the arrangements for the transfer 
to the Scottish Administration of those staff employed by Strathclyde Joint Police Board who 
currently work in Disclosure Scotland.  Under this section the Scottish Ministers may make a 
"staff transfer order" to effect this transfer.  This section could be used to transfer other staff of 
the Strathclyde Joint Police Board (other than constables) but there is no intention to do so. 

152. Subsections (4) to (9) concern employees of Strathclyde Joint Police Board who are 
subject to a staff transfer order. Subsections (4) to (6) provide that contract rights and obligations 
transfer from the former employer to the Scottish Ministers on the transfer date.  Subsection (7) 
provides that employed staff may object in advance of their contract being transferred to the 
Scottish Ministers, in which case their contract is terminated at the end of the day before the 
intended transfer day. This termination will not be treated as dismissal of a person.  Subsection 
(8) provides that an employee can terminate their contract of employment if they can show that a 
substantial detrimental change has been made to their working conditions.  

153. Previously, it had been intended that Disclosure Scotland staff would transfer to the 
Scottish Police Services Authority on 1 April 2007, together with the remainder of the Scottish 
Criminal Records Office.  Paragraph 37 of schedule 4 repeals the provisions in the Police, Public 
Order and Criminal Justice (Scotland) Act 2006 that would have transferred the Scottish 
Ministers’ functions under Part 5 of the 1997 Act (the functions carried out by Disclosure 
Scotland) to the Authority.  

Section 88.  Power to give effect to corresponding legislation in England, Wales and 
Northern Ireland 

154. The power provided in section 88(1) can be used to make provision, including 
amendments to devolved legislation, to ensure that the equivalent scheme for England and Wales 
functions properly.  Given the complexities of this Bill and the 2006 Act, it may be necessary to 
make some provision after the passage of this Bill. 
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155. The power included in section 88(1A) provides Scottish Ministers with a similar power in 
respect of any future legislation establishing a similar scheme in Northern Ireland.  The Scottish 
Ministers will be able to make provision responding to any legislation in Northern Ireland, that 
corresponds with this Bill, in the same way that they can in respect of the 2006 Act. 

Section 90.  Offences by bodies corporate etc.  

156. Where an offence is committed by an organisation, this section provides that the 
organisation and, in some cases, a senior individual in that organisation are both to be held 
responsible.  On the whole, the more junior member of staff whose conduct may have given rise 
to the offence is not criminally liable.  The member of staff may still be disciplined by the 
organisation and, if one of the referral grounds at section 2 is met, he or she can be referred for 
consideration for listing.  

Section 90A.  Crown application 

157. This section binds the Crown as is normal practice for Acts of the Scottish Parliament.  
The Crown will not, however, be held criminally liable for any contravention of a provision of 
the Bill but, in such circumstances, application may be made to the Court of Session concerning 
the contravention.  Section 90A(5) provides that the provisions of the Bill apply to civil servants 
in the same way as they apply to other persons. 

PART 7: INTERPRETATION 

Section 91.  Regulated work 

158. Section 91 introduces schedules 2 and 3 which define regulated work with children and 
regulated work with adults, respectively.  Schedule 2 to this Bill replaces schedule 2 to the 2003 
Act; regulated work with children is the new term for “child care position” in that Act. 

Section 92.  Meaning of references to being barred from regulated work 

159. There is a difference between being listed and being barred.  Being listed means being 
included in the children’s or adults’ list.  Being barred from regulated work in Scotland is a 
consequence of being listed, included in certain other lists in the UK or subject to a prohibition 
or disqualification in any other jurisdiction which the Scottish Ministers deem to correspond to 
being listed. 

160. Subsections (1) and (2) mean that being included in the equivalent list in England and 
Wales or Northern Ireland, will result in being barred from regulated work with children and 
adults, respectively, in Scotland.  Subsections (3) and (4) give the Scottish Ministers an order-
making power to regard any other list abroad as being equivalent to a Scottish list and therefore 
leading to being barred from regulated work in Scotland.  Subsections (5) and (6) make 
allowance for developments in England and Wales or Northern Ireland and enable the lists in 
subsections (1) and (2) to be updated accordingly. 

161. The effect of section 92 is that a teacher working in England who is referred to the 
Independent Barring Board (established under the 2006 Act) and included on their children’s 
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barred list would be listed in England and Wales and barred from regulated work with children 
in Scotland and equivalent work across the UK.  Although barred, the individual will not be 
listed in Scotland; it is expected that the Independent Barring Board will retain that information 
and provide it to Scottish police forces and Disclosure Scotland as necessary. 

Section 93.  Harm 

162. This is discussed in the context of referral grounds under section 2, paragraph 20 of these 
Notes. 

Section 94.  Meaning of “protected adult” 

163. Section 94 defines a “protected adult” for the purposes of the Bill.  A protected adult is 
defined as an individual aged 16 or over who is provided with (and thus receives) a type of care, 
support or welfare service as set out in this section.   

164. Section 94(1)(b) allows for the Scottish Ministers to prescribe healthcare related services, 
whether provided by the NHS or by private suppliers.  Section 94(1)(d) gives the Scottish 
Ministers the power to prescribe welfare services, receipt of which makes an individual a 
protected adult.  Section 94(5) sets out that a welfare service includes any service which provides 
support, assistance, advice, or counselling to individuals with particular needs.  The Scottish 
Ministers intend to make regulations prescribing welfare services to capture appropriate services 
provided by the voluntary sector.  Section 94(2) gives the Scottish Ministers an order-making 
power to amend the definition of “protected adult” in subsection (1). 

165. The equivalent term in the 2006 Act is “vulnerable adult” and applies to persons who are 
18 years of age or over. 

Section 95.  Meaning of “work” 

166. Section 95 defines the meaning of work, of which regulated work is a subset defined 
through section 91 and schedules 2 and 3.  Section 95(1) clarifies that work includes paid or 
unpaid work and other types of work.  For the purposes of this Bill, being a foster carer is 
regarded as work.  But work does not come within the scope of the Bill if it is done for an 
individual in the course of a family relationship or in the course of a personal relationship with 
no commercial consideration.  This means that a mother employing her brother to look after her 
child (a family relationship) does not constitute work for the purposes of this Bill, whether or not 
she pays her brother.  However, a mother employing a friend to look after her child would not 
constitute work if there was no payment but, if the friend received payment, it would constitute 
work.  In this latter case, therefore, it would be an offence for a barred individual to accept 
payment from the mother for babysitting (because it is regulated work) but not for the mother 
(because she is a personal employer) to employ the barred individual.   

167. Section 95(9) provides the Scottish Ministers with the power to prescribe which types of 
work should and should not be considered work done in the course of a family or personal 
relationship.  The Scottish Ministers may use this power to ensure consistency with: other 
legislation which defines family relationships; and the 2006 Act, which contains a similar power. 
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Section 95A: Fostering 

168. Section 95A sets out what constitutes “foster carer” for the purposes of the Bill.  
Subsection (1) includes public fostering and private fostering within the definition of "foster 
carer".  Subsection (2) defines for whom the foster carer is to be treated as doing work and, 
therefore, who is entitled to require a disclosure record.  Subsection (3) disapplies the family and 
friends exemptions to work in section 95.  Subsection (4) ensures that foster carers can be 
referred for consideration for listing, in terms of section 3, if the "employer" has terminated the 
fostering arrangements on a referral ground. 

Section 96.  General interpretation 

169. Section 96 makes provision for general interpretation.  Some of these terms were 
highlighted at paragraph 4 of these Notes.  Some terms which appeared in the 2003 Act have 
changed their meaning, e.g. “harm” which is defined at section 93 and discussed at paragraph 20 
of these Notes. 

PART 8: FINAL PROVISIONS 

Section 97.  Ancillary provision 

170. Section 97 provides the Scottish Ministers with the power to make supplementary, 
incidental, consequential, transitional, transitory or saving provision in order to give full effect to 
the Bill and this may include modifying any enactment, instrument or document.   

Section 98.  Saving: disclosure of information 

171. This section clarifies, for example, that the Bill does not affect the police’s common-law 
powers to disclose information for the purpose of preventing or detecting crime. 

Section 99.  Orders and regulations 

172. Subsection (3) provides that orders and regulations are to be made by negative resolution 
procedure except for those listed in subsection (4).  Subsection (4) provides that the following 
matters require affirmative procedure: 

• criteria leading to automatic listing, as set out in section 14; 

• amending schedule 1 to modify the list of "relevant offences"; 

• some powers to modify the provisions of this Bill or any other enactment, as given at 
section 88 or 97; 

• any change to the meaning of protected adult in section 94; and 

• any modification to the definition of regulated work with children or regulated work 
with adults using the order making powers in schedules 2 and 3 respectively. 
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Section 100.  Commencement 

173. Section 100 provides flexibility for the Scottish Ministers to commence the various 
provisions of the Bill at different times.  Subsection (3) makes clear that the Scottish Ministers 
could bring the provisions into force on an area by area basis.   

SCHEDULE 1:  RELEVANT OFFENCES 

174. Schedule 1 lists those offences for which the court must refer an individual for 
consideration for inclusion in the children’s list, following conviction (as provided for in section 
7(A1) and 11(1A)).  It replicates schedule 1 of the 2003 Act, updated to include new offences 
created by the Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 
and other offences under the Civic Government (Scotland) Act 1982 and the Sexual Offences 
(Amendment) Act 2000. 

SCHEDULE 2: REGULATED WORK WITH CHILDREN 

175. This schedule is a replacement for schedule 2 to the 2003 Act.  It has been restructured: 
some positions have been added; some existing definitions have been narrowed; and others, 
which were child care positions under the 2003 Act, have been removed.   

Part 1: Preliminary 

176. Schedule 2 defines regulated work with children for the purposes of this Bill.  Paragraph 
1 applies the normal duties test to the activities set out in Part 2 and the positions set out in Part 
3.  Part 4 explicitly identifies a number of positions which fall within the definition of ‘regulated 
work with children’.   

Part 2: Activities 

177. Paragraphs 2 to 5, identify those instances in which an individual is or is not undertaking 
regulated work with children when: 

• Caring for children; 

• Training, instructing, teaching or supervising children; 

• Being in sole charge of children; or 

• Having unsupervised contact with children 

178. Paragraphs 2 to 5, read with paragraph 1(a), are designed to have broadly the same effect 
as schedule 2 to the 2003 Act but paragraphs 2 and 3 are qualified with an incidental test which 
narrows the scope of regulated work to exclude activities which are aimed at adults but 
incidentally include children.    

179. Paragraph 6 is a new provision (not in the 2003 Act) covering positions such as workers 
on telephone advice lines and children’s magazine agony aunts.  The provision does not cover 
general broadcasting to children, such as children’s television or radio programmes. 
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180. Paragraph 7 is a new provision (not in the 2003 Act) covering positions such as those 
involved in moderating Internet chat rooms intended for use by children where the individual has 
a role in protecting those children from harm.  It does not cover incidental use by children of chat 
rooms intended for use by adults.  It does not cover staff involved in maintaining and supporting 
such services whose function is not related to child protection, e.g. engineers. 

181. Paragraphs 8-9 represent a development of paragraph 1(b) of schedule 2 of the 2003 Act 
but are now qualified to limit the positions covered to those involving contact with children.  A 
cleaner, for example, in the head office of an organisation providing care home services would 
now no longer be regarded as doing regulated work with children.  

Part 3.  Establishments   

182. Paragraphs 11-12 replicate paragraphs 2(a) and (b) in schedule 2 of the 2003 Act.   

183. Paragraphs 13-15 are broadly equivalent to the reference to "educational establishment" 
in paragraph 2(c) in schedule 2 to the 2003 Act.  Paragraph 14 provides the Scottish Ministers 
with the power to adjust the scope of further education institutions in the event of changes in the 
organisation of that sector.   

184. Paragraph 16 replicates paragraph 2(d) in schedule 2 of the 2003 Act, updating the 
reference to the residential accommodation for persons with mental disorder to the Mental 
Health (Care and Treatment) (Scotland) Act 2003 which replaced the Mental Health (Scotland) 
Act 1984. 

Part 4.  Positions 

185. Paragraphs 17-25 replace provision made at paragraph 6 of schedule 2 of the 2003 Act.  
New positions include the Commissioner for Children and Young People in Scotland, the 
Commissioner’s staff (paragraphs 22-23) and the Registrar of Independent Schools in Scotland 
(paragraph 24).  The only other changes are minor and technical. 

Part 5 : General 

186. Paragraph 26 permits the Scottish Ministers to amend schedule 2 by order subject to 
affirmative procedure. 

SCHEDULE 3: REGULATED WORK WITH ADULTS 

187. Schedule 3 of the Bill (read with section 94) defines “regulated work with adults”.  

Part 1: Preliminary 

188. Part 1 sets out that it covers work in: 

• a position whose normal duties include carrying out an activity mentioned in Part 2 
or (if not already covered by Part 2) work in an establishment mentioned in Part 3; 
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• a position mentioned in Part 4; and 

• a position whose normal duties include the day to day supervision or management of 
an individual working in one (or more) of the above positions. 

Part 2: Activities  

189. These are certain types of activity carried out by individuals in the course of performing 
their normal duties (e.g. caring, teaching, supervising, advising and guiding etc.), or carried out 
where the performance of an individual’s duties in particular establishments (e.g. care homes) 
permits or requires them to have contact with protected adults.  Paragraphs 3 and 8 qualify the 
scope of regulated work with adults by excluding these activities where they are done with 
children only and the presence of protected adults is merely incidental. This would prevent, for 
example, teaching at a secondary school becoming regulated work with adults merely because a 
few of the sixth form students were receiving care services. 

190. Paragraphs 4, 5 and 6 qualify the scope of regulated work with adults by excluding these 
activities where they are merely incidental to carrying out the same activity in relation to other 
individuals who are not protected adults. 

Part 3: Establishments 

191. These are places in which individuals will do regulated work by virtue of performing 
their normal duties in a place providing accommodation for adults.  Paragraph 9 clarifies the 
meaning of a care home by reference to the accommodation being occupied mainly or 
exclusively by adults in order to distinguish this from accommodation which is provided mainly 
for children.   

Part 4: Positions 

192. These are individuals whose positions of management responsibility, trusteeship of a 
charity, or membership of a Council Committee whose functions concern the provision of 
education, accommodation, social services or health services to protected adults, mean they will 
undertake regulated work. 

Part 5: General 

193. Paragraph 15 permits the Scottish Ministers to amend schedule 3 by order subject to 
affirmative procedure. 

SCHEDULE 4: MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

194. This schedule is introduced by section 89.  It makes amendments to the 1965 Act, the 
1984 Act, the 1995 Act and 1997 Act.  Importantly, the 2003 Act is largely repealed. 
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PROTECTION OF VULNERABLE GROUPS 
(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY FINANCIAL MEMORANDUM 

 
 
 
 
PURPOSE 

1. This memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.7.8B of the Standing Orders in consequence of amendments made to the Protection of 
Vulnerable Groups (Scotland) Bill (“the Bill”) at Stage 2.  This memorandum should be read in 
conjunction with the original Accompanying Documents. 

AMENDMENTS CHANGING THE FINANCIAL IMPLICATIONS OF THE BILL 

Part 3 – Sharing child protection information 

2. Sections 74, 75 and 77 of Part 3 of the Bill introduced a number of duties to support the 
sharing of child protection information.  The original Financial Memorandum identified one-off 
costs associated with the development and delivery of training to ensure that existing workers 
were able to comply with these provisions.  These costs were estimated to be in the range of 
£900,000 (with a potential variance of £100,000 in either direction).  Part 3 was removed from 
the Bill by amendment at Stage 2.  As a consequence, these costs will no longer be incurred as a 
result of this Bill and the following paragraphs in the original Financial Memorandum should be 
disregarded: 

• paragraph 193, fifth bullet; and 

• paragraphs 234 to 243 in their entirety. 

3. Similarly, table 1 in the financial memorandum should be disregarded.  The following 
revised table 1 reflects the Bill as amended: 
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Table 1.  Start-up costs in 2006/07 prices.  VBS means vetting and barring scheme. 

START-UP COSTS COST £,000 Over Period Paragraph 
Scottish Administration (total) £4,750 Years 0-3 213 
VBS. Agency: staff recruitment and 
relocation 

£400 Year 0 214 

VBS. Agency: premises £600 Year 0 214 
VBS. Agency: office ICT costs £350 Year 0 214 
VBS. Training and guidance £1,400 Years 0-3 215 
VBS. IT infrastructure £2,000 Year 0 214 
TOTAL £4,750 Years 0-3  
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(SCOTLAND) BILL 

 
—————————— 

  
SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose 

1. This Memorandum has been prepared by the Scottish Executive in accordance with Rule 
9.7.10 of the Parliament’s Standing Orders to assist the Subordinate Legislation Committee in its 
consideration of the Protection of Vulnerable Groups (Scotland) Bill.  The Memorandum 
supplements the Delegated Powers Memorandum on the Bill as introduced.  It describes the 
purpose of each of the changes to subordinate legislation provisions made to the Bill at Stage 2 
of the Parliamentary process.  Some new subordinate legislation powers have been introduced 
and some existing powers have been modified or removed.  This memorandum outlines the 
reasons for seeking the new powers and explains why other powers, present in the Bill on 
introduced, have been modified or removed.  The memorandum should be read in conjunction 
with the revised Explanatory Notes and Policy Memorandum for the Bill. 

2. The contents of this memorandum are entirely the responsibility of the Scottish Executive 
and have not been endorsed by the Scottish Parliament.  

AMENDMENTS TO DELEGATED POWERS 

3. The Bill was introduced on 25 September 2006 with Stage 1 completed on 17 January 
2007.  The Education Committee considered amendments to the Bill as part of Stage 2 
consideration on 13 and 20 February 2007.  During the Stage 2 proceedings, 11 new subordinate 
legislation powers were introduced to the Bill, 6 powers were modified and 6 powers were 
removed.  Below are descriptions of the relevant powers, explanations as to why a new power is 
needed, or why an existing power has been amended or removed.  Where a new power has been 
introduced, an explanation for the choice of Parliamentary procedure is also provided. 

SP Bill 73A–DPM 1 Session 2 (2007) 
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PART 1: THE LISTS 

Section 7: Reference by court 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

4. Section 7(A1) requires the courts to give Ministers any prescribed information they hold 
in relation to an individual who has been convicted of a schedule 1 offence (known as a ‘relevant 
offence’).  This will allow Ministers (in the form of the Central Barring Unit) to assess all 
available information before coming to a decision as regards whether to list the individual. This 
power, like the references to ‘prescribed information’ in sections 3, 4 and 5, gives Ministers the 
power to prescribe in regulations the information which constitutes a reference.  

Reason for taking this power 

5. As with the power in section 7(2), Ministers intend to use their power in section 7(A1) to 
prescribe the information to be provided by the court so that it is as similar as possible to that 
prescribed in sections 3 to 5.  Obviously, there will possibly be some differences to take account 
of the seriousness of relevant offences and also because the individual convicted of such an 
offence may not be currently undertaking regulated work. The power will be used to include 
certain types of evidence and findings which led the court to convict the individual. Subordinate 
legislation is considered appropriate in view of: the level of detail required, which is excessive 
for the face of the Bill; and the need for prescribed information to be able to evolve, in 
conjunction with regulations made under sections 3 to 5, as well as section 7(2).  

Choice of procedure 

6. Regulations made under this provision will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate given that the regulations in question will relate to the detailed information that will 
be required to be passed from the courts to Ministers, following a conviction, to enable a listing 
determination to be conducted.  The regulations will be technical in nature and will implement 
detailed policy and procedure within the framework of the Bill. The information that will be 
prescribed is factual and will already be known to the convicted individual to which it relates.   

Section 14: Automatic listing 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Affirmative Procedure 

Provision 

7. Section 14(3) allows the Scottish Ministers to specify criteria which can lead to automatic 
inclusion on the children’s or adults’ list.  Section 14(4) provides that the criteria which may be 
so specified include convictions and cautions in relation to specified offences or civil orders in 
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relation to an individual’s conduct.  Section 14(4)(a) has now been amended to allow Ministers 
to include offences under section 42 of the Armed Forces Act 2006.  

Reason for amending the power 

8. Including section 42 of the Armed Forces Act 2006 in section 14(4)(a) is necessary to put 
beyond doubt that Ministers can include those offences committed under it when developing 
criteria that results in automatic listing.  Similar provision is made in the Safeguarding 
Vulnerable Groups Act 2006 for England and Wales and Northern Ireland. The parliamentary 
procedure for orders under section 14 is unchanged – affirmative procedure. 

Section 19: Information held by public bodies etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

9. Section 19 gives the Scottish Ministers the power to obtain information from other public 
bodies and persons when deciding whether to list an individual. Subsection (3) gives the Scottish 
Ministers the power to expand the list of persons from whom they can require such information 
by specifying any other person in an order. 

Reason for amending the power 

10. This power has been slightly amended through the introduction of section 25A, 
Determination of application for removal from list. As (under section 25A(3)) sections 18 to 20 
apply to Ministers’ determination of an application for removal from the list as they apply to a 
decision whether to list an individual, it should be noted that the power in section 19(3) is now 
wider than when introduced. If exercised, information held by a public body included in an order 
under section 19(3) will be used in assessing an application for removal from the list, as well as 
when deciding whether to list. Orders under section 19(3) will continue to be subject to negative 
resolution procedure. 

Section 25: Application for removal from the list   

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

11. Section 25 has been amended to provide that the listed individual will apply, in the first 
instance, to Ministers rather than to the sheriff for removal from the list.  On introduction, 
section 25(3)(a) provided that such an application was competent if the individual had been 
listed for such period as may be prescribed.  This has been amended so that an application for 
removal is competent only if “it is made after the end of such period as may be prescribed”.   

 3  
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Reason for amending the power 

12. This amended provision allows Ministers greater flexibility in regulations when 
specifying the beginning of the minimum time period before an application for removal from the 
list is competent. The amendment to the power enables the time period to be set by reference to 
the event which triggers listing (e.g. when an offence was committed), rather than listing itself.  
This could, for example, enable individuals who are listed because of an event which took place 
some time ago to make an application for removal earlier than individuals who are listed because 
of recent events.  This amendment is more proportional and operates in the interests of listed 
individuals. The parliamentary procedure remains negative resolution, in accordance with the 
definition of “prescribed” in section 96(1) and the attached procedure in section 99(3).  

Section 29: Notice of listing etc. 

13. In paragraph 8 of the original Delegated Powers Memorandum, reference was made to 
the power at section 29(4) and (5) (in the Bill as introduced) to issue guidance about what steps, 
if any, an organisation should take to protect children or protected adults if notified that one of 
their employees was under consideration for listing.  The Committee may wish to note that this 
power was removed from the Bill at stage 2 but that the Executive will bring forward an 
amendment at stage 3 giving Ministers a general power to issue guidance on any aspect of the 
Bill and its operation.   

Section 31: Offences against children and protected adults  

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Affirmative procedure 

Provision 

14. Given the changes to section 7, section 31 has also been amended to remove the 
references to “offence against a child” and “offence against a protected adult” which are now 
otiose. Section 31(1) continues to define “relevant offence” as those offences detailed in 
schedule 1 and section 31(2) provides the Scottish Ministers with an order-making power to 
amend that schedule.  Therefore the power at section 31(2) has been narrowed somewhat in 
consequence of the amendments to section 7. 

Reason for amending the power 

15. The power in section 31(2) is now limited to the modification by order of schedule 1.  
Under section 7, the court no longer needs to identify the victim of an offence as a child or 
protected adult and the terms "offence against a child" and "offence against a protected adult" are 
no longer used in the Bill.  Therefore, it is no longer necessary for Ministers to be able to adjust 
the definitions of these terms (by order amending subsections 1(b) or (c)).  Despite the narrowing 
of this order power, and the change of status of the relevant offences in schedule 1, from 
prompting automatic listing to triggering automatic consideration for listing, the Executive 
thinks it appropriate to keep affirmative procedure for this power, as provided for in section 
99(4).  
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Section 37: Police access to lists 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

16. In the Bill as introduced, section 37 allowed for prescribed information to be shared with 
the police for the prevention or detection of crime, or the apprehension or prosecution of 
offenders.  The power to prescribe such information has been removed by amendment. 

17. The most sensitive information is the fact that the individual is included on a list.  The 
only other information stored on the lists is information necessary to identify the individual.  The 
police need this additional information in order: to confirm identity if they suspect a barred 
individual is undertaking regulated work; to investigate other crime unrelated to inclusion on the 
list, for example, if a listed individual needs to be traced for other purposes (e.g. tax evasion); 
and to ensure police information is up-to-date, assisting compliance with the Data Protection Act 
1998.  

Reason for removing this power 
18. Given the Bill itself has established the principle that the police should know which 
individuals are included on the lists, it seems unnecessary and disproportionate for secondary 
legislation to prescribe what additional information Ministers can provide to the police.  Section 
37 has, therefore, been amended to remove the requirement for subordinate legislation and 
replace it with an administrative arrangement.  Any such information disclosed by Ministers to 
the police can only be used for the same purpose as before: for the prevention and detection of 
crime, or the apprehension or prosecution of offenders.  

PART 2: VETTING AND DISCLOSURE 

Section 43: Statement of scheme membership  

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

19. This section defines a statement of scheme membership (formerly statement of barred 
status until amended at stage 2) and places Ministers under an obligation to disclose it to each 
scheme member.  Section 43(2)(d) adds a regulation-making power so that such additional 
information about the individual, as may be prescribed, can be included in statements of scheme 
membership.   

Reason for taking this power 

20. The regulation-making power in section 43 is required so that additional information can 
be included in statements of scheme membership.  It serves two purposes.  Firstly, it enables 
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flexibility to respond to developments in England and Wales and Northern Ireland (a similar 
power exists in the Safeguarding Vulnerable Groups Act 2006).  Secondly, Ministers could 
prescribe that a statement of scheme membership would include information about whether an 
individual is under consideration for listing (or equivalent) in another jurisdiction. 

Choice of procedure 

21. Regulations made under this provision will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate given that the regulations in question will only be used to make administrative 
changes to the operation of the scheme resulting in the provision of additional information to 
scheme members and employers.   

Section 46: Vetting information 

22. The Committee will wish to note that at stage 2 the Minister took the opportunity to bring 
forward an amendment to clarify that there is no distinct power under the Bill to make 
regulations under section 46(1)(a). This amendment responds to comments made by the 
Committee (in paragraphs 89 to 94 of Annexe F of the Education Committee stage 1 report).  
The Committee had previously asked the Executive to explain what is meant by the term 
“prescribed details” in section 46(1)(a).  The amendment to section 46(1)(a) essentially ‘turns 
round’ the wording and has no effect on the provision’s meaning, but it is hoped that the clarity 
of the subsection is increased.  The meaning should also be clear from the exception to the 
definition of “prescribed” in section 96(1).  

23. The Committee may wish to note an equivalent change has been made to section 18(4) 
(b), again to clarify that there is no distinct power to make regulations under it.  

Section 60: Power to use fingerprints to check applicant’s identity 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

24. As introduced, section 60(2) of the Bill provided the Scottish Ministers with the power to 
prescribe who must destroy any fingerprints taken for the purposes of checking evidence of 
identity and the circumstances in which those fingerprints must be destroyed.  The power 
formerly in section 60(2) has been removed from the Bill and replaced by an explicit statutory 
duty on Ministers.  The power was originally drafted to be consistent with similar provision in 
section 118 of the Police Act 1997 (where regulations made under that section require 
fingerprints to be destroyed as soon as is practicable after the identity of the individual is 
established). 

Reason for removing this power 
25. The regulation-making power did not make it clear that fingerprints taken for the purpose 
of checking identity should be destroyed as soon as possible after the purpose for which the print 
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was taken had been fulfilled. This was the Executive’s intention and it was decided that this 
should be explicitly stated on the face of the Bill.  The removal of this regulation power and 
substitution with an explicit statutory duty on Ministers at section 60(2A) removes the need for 
regulations. Section 60, as amended, now imposes a duty on Ministers that they “must arrange 
the destruction of any such fingerprints as soon as reasonably practicable after they have been 
used for the purposes mentioned in subsection (1).” 

Section 67: Fees  

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

26. Section 67(2) has been amended to put beyond doubt that the scope of the regulation-
making power extends to Scottish Ministers charging “different fees in different circumstances”.   

Reason for amending the power 

27. The amended power puts beyond doubt that Ministers can take account of previous fees 
charged.  In a two-tier charging model, this would enable Ministers to charge a level of fee to an 
individual depending on the previous fees paid by that individual, irrespective of the type of 
disclosure previously sought. Paragraphs 82 – 84 of the original memorandum detailed the scope 
of what the Executive accepts is “a very flexible power to charge fees in respect of the scheme.”  
This amendment does not extend that power much further, and any minor extension is justified 
in order to eliminate any conceivable doubt over Ministers’ ability to use the fee-making power 
to set different fees for different circumstances.  The parliamentary procedure remains negative 
resolution.  

Section 69A: Consideration of suitability: supplementary 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

28. Section 69A is a new section that makes explicit the persons who are entitled to consider 
an individual's suitability to do regulated work (i.e. to request, or seek sight of, a disclosure), in 
terms of Disclosure Condition C in section 52.  The section lists a number of persons entitled to 
request a disclosure under the Bill (e.g. the employer or an employment agency) and puts beyond 
doubt the position of the Scottish regulatory bodies.  Disclosures can already be obtained for 
these purposes under the Police Act 1997 so this amendment ensures that the Bill replicates that 
approach.  Section 69A(f) is a new power to prescribe other purposes for which an individual's 
suitability may be considered and scheme disclosures obtained. 
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Reason for taking this power 

29. The power in section 69A(f) gives Ministers the flexibility to expand the scope of 
disclosure.  One possible circumstance might concern, for example, contracted services.  For 
example, consider a council who contract out school bus services.  The bus company is the 
employer of the drivers and should request a scheme record disclosure in respect of those 
drivers.  There is no provision in the Bill enabling the council to require such disclosures 
(although an amendment to section 64 has put beyond doubt that it would not be an offence for 
the council to ask to see a disclosure).  This power could be used to specify that the council, as 
well as the bus company, has the right to access scheme disclosure for the purposes of assessing 
the drivers' suitability to do regulated work.  A regulation-making power was considered more 
appropriate than making provision on the face of the Bill because of the complex and evolving 
nature of contracted-out services.  The power in section 69A(f) could also be used to allow 
disclosures for purposes other than contracting out. 

Choice of procedure 

30. Regulations made under this provision will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate given that the regulations in question will only set out further circumstances in which 
scheme disclosures can be made and the principle of such disclosures has already been 
established in the Bill itself.  

PART 3: SHARING CHILD PROTECTION INFORMATION 

31. The Committee may wish to note that, following the Education Committee’s stage 1 
report, Ministers agreed to support the removal of Part 3 in its entirety at stage 2 and the Bill, as 
amended, no longer contains that Part.  Therefore, particular concerns that the Committee had 
around sections 76 and 81 of Part 3 are now otiose.  Ministers remain committed to the 
preparation of a non-statutory code of practice on the sharing of child protection information, 
with the intention being to have this in use by relevant professionals later this year.  The 
wholesale removal of Part 3 means that the following specific subordinate legislation powers 
have been removed: section 80 – power to specify any other person as a “relevant person”; and 
section 81 – power to make supplementary, incidental or consequential provision to ensure that 
relevant persons comply with their duties under Part 3. Further to the removal of section 80, the 
order-making power in section 96(1), to specify persons who provide a care service has 
consequentially been removed.  

PART 6: SUPPLEMENTARY AND GENERAL 

Section 88: Power to give effect to the Safeguarding Vulnerable Groups Act 2006 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution / Affirmative if it amends an Act 

Provision 

32. Section 88 provides that Ministers may make provision by order to give full effect to the 
Safeguarding Vulnerable Groups Act 2006 (SVG Act) which establishes a vetting and barring 
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scheme for England and Wales. Section 88(1A) introduces a similar power in consequence of 
any future Northern Ireland legislation which corresponds to, or affects the operation of, this 
Bill.   

Reason for taking this power 

33. It is anticipated that the SVG Act will be extended to Northern Ireland through an Order 
in Council (which is the usual method of legislating for Northern Ireland during suspension of 
devolved government).  However, this provision allows for the possibility that the Northern 
Ireland Assembly might wish to make its own distinctive legislation for vetting and barring at 
some point in the future. It is as important that this Bill can respond to future developments in 
Northern Ireland, as it is re England and Wales, and without requiring recourse to further 
primary legislation in Scotland.  This power provides the ability to ensure future cross-border 
compatibility. 

Choice of procedure 

34. Any such order will be subject to affirmative procedure if it amends primary legislation 
(see section 99(4)).  It is appropriate that such an order should be subject to the higher level of 
Parliamentary scrutiny provided by affirmative procedure in that case.  If the order does not 
amend primary legislation, then it will be subject to annulment in pursuance of a resolution of 
the Scottish Parliament. The procedure therefore replicates that for orders made in consequence 
of the SVG Act under section 88(1). 

PART 7: INTERPRETATION  

Section 94: Meaning of ‘protected adult’ 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

35. Section 94(1)(d) introduces an additional category of “a prescribed welfare service” to 
the list of services, receipt of which defines a protected adult.  These welfare services will be 
prescribed in regulations, bearing in mind the definition of “prescribed” in section 96(1).  The 
scope of the power is defined by the new provision in section 94(5) which provides that welfare 
service “includes any service which provides support, assistance, advice or counselling to 
individuals with particular needs.” . 

Reason for taking this power 

36. During the Stage 1 consideration of the Bill, some voluntary organisations expressed 
concern that it would be difficult to determine whether they were providing services to 
“protected adults”, and thereby difficult to determine whether their employees/volunteers would 
be doing regulated work - and should be asked to join the scheme.  The concern stemmed from 
the fact that an individual is only a “protected adult” if he is 16 years old or over and receives a 
service referred to in section 94 of the Bill.  Where a voluntary organisation does not contract 
with any health body or council (and is not a care service listed in section 94(1)(a), (b) or (c)), 
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the organisation would not automatically be providing services to protected adults.  Instead, 
those organisations would require to find out what other services the adults received, in order to 
work out whether their staff should join the scheme. 

37. The amendment introduces an additional category of ‘prescribed welfare service’ to the 
definition of protected adult at section 94 of the Bill.  This means that the provision of a welfare 
service to an individual will, in itself, make that adult a ‘protected adult’.  These services could 
be provided by voluntary sector organisations.  The power will be used to set out the services 
that will fall under this category. This is likely to include services such as meals on wheels, 
community transport services or home library services, and will be the subject of full 
consultation. 

Choice of procedure 

38. Regulations made under these provisions will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered 
appropriate given that the regulations in question will only add clarity to the coverage of the Bill 
by listing what the prescribed services are. The broad scope of the kind of services that will be 
prescribed is already contained within the new provisions.  It is also important that the prescribed 
services can be easily amended to take into account changes in the sector, and the negative 
resolution process is seen to provide the appropriate level of flexibility combined with the need 
for appropriate parliamentary scrutiny. The amendments to section 94 do not affect the order 
making power in section 94(2) which can amend the definition of “protected adult” in section 
94(1). That power will remain subject to affirmative procedure.  

Section 95: Meaning of ‘work’ 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

39. Section 95(9) provides Ministers with a power to prescribe the circumstances in which 
work, as defined in section 95, is to be treated as being done in the course of a family or personal 
relationship.  Such work is exempted from the meaning of “work” in the Bill by section 95(3) 
and (4). Broad definitions of family relationship and personal relationship are provided at section 
95(5) and (6). 

Reason for taking this power 

40. This power provides Ministers with the ability to identify situations in which an 
individual will not be undertaking “regulated work”, in terms of the Bill, because they are 
undertaking “work”, that may be akin to regulated work, but which is undertaken in the course of 
a family or personal relationship. The power could be used to ensure that the definitions in 
section 95 link effectively with definitions in other legislation for specific purposes, for example 
to apply the same definition of family as applies in fostering law.  There is also a need to be able 
to respond to future developments, given the changing nature of family and personal 
relationships within society.   
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Choice of procedure 

41. Regulations made under this provision will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered 
appropriate given that the regulations will simply set out additional situations where individuals 
will not be undertaking regulated work, because the work which they are doing is within the 
course of a family or personal relationship.  Negative resolution procedure strikes the appropriate 
balance between providing flexibility and ensuring an appropriate level of parliamentary 
scrutiny.      

SCHEDULE 2: REGULATED WORK WITH CHILDREN 

Part 3, paragraph 14 - Educational institutions etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: Order made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

42. Schedule 2, paragraph 14 was amended to clarify the power to identify which “Further 
education institutions”, as included in schedule 2 to the Further and Higher Education (Scotland) 
Act 2005, come within the scope of establishments working within which constitutes regulated 
work with children.   

Reason for amending this power 

43. The Committee will wish to note that this amendment responds to comments made by the 
Committee (in paragraphs 126 to 128 of Annexe F of the Education Committee stage 1 report).  
The Executive had agreed with the Committee that there was some ambiguity in paragraph 14 as 
introduced which should be corrected.  The amendment removes any doubt that this is a discrete 
order-making power. The parliamentary procedure for such orders remains negative resolution. 

SCHEDULE 4:  MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS 

Police Act 1997 (c.50) 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations and Order made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

44. Schedule 4, paragraph 21A inserts three new sections into Part 5 of the Police Act 1997: 

• section 113CA (suitability information relating to children) 

• section 113CB (suitability information relating to protected adults) and 

• section 113CC (Suitability information: supplementary) 
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45. Two of these new sections contain powers to make regulations and the other contains an 
order-making power.  Section 113CA(1) allows Ministers to prescribe the cases in which 
enhanced criminal record certificates must also include suitability information relating to 
children.  Section 113CB(1) allows Ministers to prescribe the cases in which enhanced criminal 
record certificates must also include suitability information relating to protected adults.  Sections 
113CA(2)(b) and 113CB(2)(b) allow Ministers to prescribe details about the circumstances 
which led to an individual being barred.  There is a similar power now in the Police Act 1997 in 
relation to directions from England and Wales and prohibitions from Northern Ireland. Section 
113CC(1) allows Ministers to amend, by order, sections 113CA and 113CB for the purpose of 
altering the meaning of suitability information relating to children or protected adults 
respectively. 

Reason for taking power 

46. Regulated work with children and protected adults will be covered by the Bill but 
residual enhanced criminal record certificates (enhanced disclosures) will be required in a 
limited set of circumstances, for example as part of the approval process for adoption.  
Regulation-making powers in sections 113CA and 113CB will be used to make provision 
equivalent to that in  (or made by virtue of regulation or order-making powers under) sections 
113C to 113F of the Police Act 1997, which are being repealed by paragraph 21B of schedule 4 
to the Bill.  Regulation-making powers are preferable to specifying such provision on the face of 
the Bill because it gives the flexibility to respond to developments in Scotland and also to allow 
Ministers to make provision in line with the Safeguarding Vulnerable Groups Act 2006, should 
this be desirable in future.  (The SVG Act has made similar changes to analogous provision in 
the Police Act 1997 for England and Wales.) 

47. The order-making power at section 113CC(2) provides a degree of flexibility to enable 
the information revealed through an enhanced criminal record certificate, with suitability 
information relating to children or protected adults, to develop in line with provisions for 
England, Wales and Northern Ireland.  

Choice of procedure 

48. The regulation powers in sections 113CA(1) & (2)(b) and 113CB(1) & (2)(b) will be 
made subject to annulment in pursuance of a resolution of the Scottish Parliament. Since these 
are new sections inserted into the Police Act 1997, “prescribed” takes the meaning in section 
125(1) thereof, and, as with other regulation powers in the Police Act, negative resolution 
procedure will apply. The negative resolution procedure is considered appropriate to ensure 
consistency with other regulation powers within the Police Act. In addition there is a need for 
flexibility so that if there are future cases where the enhanced criminal record certificate is 
sought and it would be appropriate to include information about an applicant being listed, then 
that need can be responded to quickly.  The order-making power in new section 113CC(1) is also 
subject to annulment in pursuance of a resolution of the Scottish Parliament under subsection (2). 
This power can be used to amend new sections 113CA and 113CB and negative procedure is 
appropriate because the meaning of suitability information relating to children or protected 
adults is set out in considerable detail in sections 113CA(2)(a)-(d) and 113CB(2)(a)-(d). 
Therefore any future amendments will be in the context of detailed provisions already in the 
Police Act 1997. 

 12  

242



This document relates to the Protection of Vulnerable Groups (Scotland) Bill as amended at 
Stage 2 (SP Bill 73A)  

 
 

Police Act 1997 (c.50) 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 

Provision 

49. The provision in paragraph 26B(6) of schedule 4 is connected to the amendments made to 
section 60 (power to use fingerprints to check identity) discussed above.  Paragraph 26B(6) 
replaces section 118(3) of Part 5 of the Police Act 1997. Currently section 118(3) provides that: 

“Regulations dealing with the taking of fingerprints may make provision requiring their 
destruction in specified circumstances and by specified persons.”  

The new section 118(3) will provide: 

“The Scottish Ministers must arrange the destruction of any fingerprints taken in pursuance of 
subsection (2) as soon as reasonably practicable after they have been used for the purpose 
mentioned in subsection (1).” 

Reason for removing power 

50. The power in section 118(3) of the Police Act has been removed to ensure consistency 
between that Act and this Bill in their treatment of fingerprints taken to check identity. 
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Subordinate Legislation Committee 

18th Report, 2007 (Session 2) 

Protection of Vulnerable Groups (Scotland) Bill - as amended at Stage 2 

The Committee reports to the Parliament as follows— 

1. At its meeting on 27 February 2007, the Committee considered the inserted 
or substantially amended delegated powers provisions in the Protection of 
Vulnerable Groups (Scotland) Bill as amended at Stage 2. The Committee reports 
to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.

2. Under Rule 9.7.10, the Executive provided the Parliament with a 
supplementary delegated powers memorandum.1

3. The Committee took evidence from officials at its meeting on 27 February 
20072.

Delegated powers 

4. The Committee considered all of the powers as set out in the Supplementary 
DPM and is content with sections: 7(A1), 8, 14, 17(5)(f), 19, 25, 29(4) and (5), 31, 
43, 46, 60(2), 69A, 88, 94, 95(9),  and schedule 2 part 3. 

5. The Committee was content with amendment made at stage 2 of the bill to 
extend the lists of relevant bodies, which indirectly affected the scope of the 
powers at sections 8, 17(5)(f) and 19(3). The Committee was content with the new 
terminology inserted at section 85 (which amended the power in new section 
120ZB(2)(d) to the Police Act 1997). The Committee noted the deletion of the 
powers at 96(1) (to specify care service providers) and Schedule 4 paragraph 
26B(b) (to prescribe circumstances and manner of destroying fingerprints).

6. The Committee sought and received further clarification on the intended use 
of the power at part 5 of schedule 2 and part 5 of schedule 3 to the bill. 

                                           
1 Supplementary Delegated Powers Memorandum
2 Official Report, 27 February 2007

SP Paper 772 1 Session 2 (2007) 
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Section 37 – police access to lists 

7. As the DPM explains, in the bill as introduced, section 37 allowed for 
prescribed information to be shared with the police for the prevention or detection 
of crime, or the apprehension or prosecution of offenders.  The power to prescribe 
this information was removed by amendment at stage 2 and replaced with an 
administrative procedure. 

8. The Committee asked officials what type of information will be held on the 
children’s and adults’ lists and how the Executive would propose to exercise 
discretion in disclosing information to the police. The Executive explained that the 
fact that the individual is listed is itself the most sensitive piece of information and 
that other information is limited and is intended to be used to confirm identity. The
Committee is reassured by the Executive’s response and simply notes the 
deletion.

Section 67 – fees 

9. It was unclear to the Committee why this provision was necessary, as section 
99(2)(b) allows regulations made under the bill to enable the prescription of 
varying fees. The Executive informed the Committee that it had brought forward 
this amendment at stage 2 to put beyond doubt that by charging for a disclosure, 
ministers can take into account the number of disclosure requests which a 
person/body may make and the previous fees that they have been charged 
(possibly with a view to discounting fees). The Committee is content with this 
explanation and the power as drafted.

Section 87(2) – transfer of Disclosure Scotland staff etc. 

10. At stage 1, the Committee considered that it was inappropriate for an order to 
specify individuals by name, as these details would be published on the internet in 
a statutory instrument. Correspondence between the Executive and lead 
committee at stage 1 indicated that the Executive would only do this as a matter of 
last resort, when “absolutely necessary”. The Committee therefore asked the 
Executive to give examples of circumstances when it would be “absolutely 
necessary” to specify individuals. 

11. The Executive responded that, for example, this situation might arise when 
two people might be doing the same or similar job in an organisation, and 
therefore their job title might be the same, but only one of them was to transfer. 
The only way to distinguish between the two members of staff would be by naming 
the person in an order. 

12. The Committee asked whether a member of staff’s date of birth or staff 
number could be used instead, but was informed that due to the complexity of 
employment backgrounds a fallback position was needed.. The Executive 
explained that it would only use this power when all other options had been 
explored and the Committee notes this assurance and is content with the 
power as drafted.
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Schedule 4 – Minor and consequential amendments and repeals 

13. The Committee noted the powers contained at paragraph 21 of schedule 4, 
which inserts three new sections into the Police Act 1997.  The Committee is 
content with the powers at 113CA and 113CB and that they are subject to 
negative procedure.  

Inserting new section 113CC(1) into 1997 Act  

14. The Committee noted that section 113CC(1) enables Ministers by order to 
amend new section 113CA and 113CB for the purpose of altering the meaning of 
suitability information in relation to children and protected adults. The Committee 
normally expects a power to be subject to affirmative procedure when it is used to 
add, amend or remove the text of an Act. The Committee noted that elsewhere in 
this Bill, powers to so modify other enactments or the provisions of this bill itself 
are subject to affirmative procedure. The Committee therefore asked the Executive 
why it had adopted a different procedure in this instance. 

15. The Executive responded that it considers that this approach is consistent 
with that of the Police Act 1997, where many of the procedures are negative. The 
Executive also explained that any modification of sections 113CA and 113CB 
under the power in section 113CC would be made in the context of provisions in 
earlier sections of the bill. The Committee is content with this power as 
drafted.
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SUBORDINATE LEGISLATION COMMITTEE

EXTRACT FROM THE MINUTES

8th Meeting, 2007 (Session 2)

Tuesday 27 February 2007

Present:

Janis Hughes Dr Sylvia Jackson (Convener)
Mr Stewart Maxwell Euan Robson
Murray Tosh

Apologies were received from Mr Kenneth Macintosh (Deputy Convener). 

Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following bill—

Protection of Vulnerable Groups (Scotland) Bill as amended at Stage 2 

and took oral evidence from—

Andrew Mott, Bill Team Leader
Laurence Sullivan, Office of the Solicitor to the Scottish Executive. 

and agreed the terms of its report.
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Scottish Parliament

Subordinate Legislation 
Committee

Tuesday 27 February 2007

[THE CONVENER opened the meeting at 10:31]

The Convener (Dr Sylvia Jackson): 

Over the past two weeks, we have been given 
an approximate estimate of the number of Scottish 
statutory instruments that will come to us before 
the end of the session. It is something like 149—
way over 100, anyway. I wondered if I could get 
the committee’s support for my writing to the 
Executive about its laying such a large number of 
instruments in the few weeks that remain before 
dissolution. Is that agreed?

This is the 
eighth meeting in 2007 of the Subordinate 
Legislation Committee. 

Members indicated agreement.

The Convener:

Delegated Powers Scrutiny

I have received apologies from 
Ken Macintosh.

Protection of Vulnerable Groups 
(Scotland) Bill: as amended at Stage 2

10:32
The Convener: I need to give members the 

timescale for the bill. We have another week to 
have a look at the bill but, if we are going to lodge 
stage 3 amendments, it might be better to 
consider them this week. It might be difficult to do 
anything about amendments next week, as stage 
3 is so close—it is a week on Thursday. If we get 
what we are looking for, we could withdraw the 
amendments.

Murray Tosh (West of Scotland) (Con): If you 
lodged an amendment next week, would it have to 
be a manuscript amendment?

The Convener: Yes.

Murray Tosh: It is therefore wise to consider 
any amendments this week.

The Convener:

We have two Executive officials with us today. I 
welcome Andrew Mott, the bill team leader, and 
Laurence Sullivan, who is from the office of the 
solicitor to the Scottish Executive. 

Yes. We spoke about a similar 
situation the other week in relation to another bill.

Under section 7, “Reference by court”, 
subsection (A1) places a duty on a convicting 
court to give “prescribed information” to Scottish 
ministers. The new power is subject to negative 
procedure. Are we happy with the power and the 
procedure?

Members indicated agreement.

The Convener: In section 8, “Reference by 
certain other persons”, subsection (2) lists the 
bodies that may give prescribed information to 
ministers about persons carrying out regulated 
work. Further bodies have been added to that list 
at stage 2. The power itself remains subject to 
negative procedure. We were content with that at 
stage 1. Are we still happy with that?

Members indicated agreement.

The Convener:

However, at stage 1 we drew the lead 
committee’s attention to a lack of clarity in the 
drafting of section 14, in particular the term 
“specified description”. Are we content with the 
extension to the power and with the procedure, 
which is affirmative, as I said? On the point about 
the lack of clarity, do we wish to raise the matter 
again with the Executive?

Section 14, “Automatic listing”, 
contains a duty to prescribe the duration of listing 
and a minimum period of listing prior to removal. 
The power to specify criteria is amended by the 
addition of a further offence. It is subject to 
affirmative procedure and, again, we were content 
with that at stage 1.

Mr Stewart Maxwell (West of Scotland) (SNP): 
No, I think that the matter is fairly clear now. I do 
not think that there are any problems with it, and 
the changes are acceptable.

The Convener: Okay. Is that agreed?

Members indicated agreement.

The Convener: In section 17, “Information 
relevant to listing decisions”, subsection (5)(f) 
contains a power to specify other bodies that may 
make relevant findings of fact. The same point 
arises here as arose at section 8, which we have 
discussed. It involves an extension to the list of 
bodies. Are we happy with the power and its being 
subject to negative procedure?

Members indicated agreement.

The Convener: A similar point arises at section 
19, “Information held by public bodies etc”, as 
arose under sections 8 and 17. Under section 
19(1), ministers have a power, when considering 
whether to list a person, to require information 
from the bodies that are listed in section 19(3). 
Section 19(3) also empowers ministers to specify 
other persons who may be required to give 
information. The list has been expanded to include 
new bodies. 
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Secondly, the power in section 19(3) is extended 
by new section 25A, which makes provision for the 
determination by ministers of applications for 
removal from the children’s or adults’ list. Are 
members content with the amendment to the 
power and that it is subject to negative procedure?

Members indicated agreement.

The Convener: Section 25 is headed 
“Application for removal from list”. The power in 
section 25(3)(a) has been amended to clarify the
drafting. It now enables greater flexibility in 
regulations by specifying the beginning of the 
minimum period before an application for removal 
is competent. Are members happy with that power 
and with the fact that it is subject to negative 
procedure?

Members indicated agreement.

The Convener: Section 29 is “Notice of listing 
etc”. Subsections (4) and (5), containing the power 
to issue guidance, have been deleted. The 
Executive has indicated that it intends to lodge an 
amendment at stage 3 giving ministers a general 
power to issue guidance on any aspect of the bill 
and its operation. Are we content with the 
deletion?

Members indicated agreement.

The Convener: Section 31, “Relevant offences 
etc”, contains a power to modify the circumstances 
in which a person is treated as having committed 
various offences. The power has been amended, 
as a simplification of drafting, rather than to 
change to the substance of the power. Are 
members happy with the power and its being 
subject to affirmative procedure?

Members indicated agreement.
The Convener:

I am sorry—I perhaps read that too quickly. I 
should stress that the whole thing has been 
deleted. Members will note from their legal brief 
that there are two ways of considering the issue. 
One view is that the removal of that power has 
removed parliamentary scrutiny of what 
information ministers should pass to the police. 
Alternatively, we might conclude that the amended 
provision strikes the correct balance between what 
is required in the text of the bill and what may be 
left to ministers’ discretion. Do members have any 
questions on that, or shall I just fire away? Do you 
have any questions, Stewart?

The power in section 37, “Police 
access to lists”, which enabled ministers to 
prescribe information from the children’s and 
adults’ lists to be made available to chief 
constables, has been deleted. There are two ways 
of considering the deletion of that power. 

Mr Maxwell: No. I assume that you will raise 
with the Executive officials the matters that are 
noted down before us.

The Convener: Yes. The first question is the 
obvious one. Could the officials explain what type 
of information will be held on the list? How do you 
propose to exercise discretion in disclosing 
information to the police in practice?

Andrew Mott (Scottish Executive Education 
Department): The kind of information includes the 
fact that the person is listed in respect of one or 
other or both workforces; there is then other 
information that correlates the identity of the 
individual, for example their date of birth and
address. The fact that the individual is listed is 
itself the most sensitive piece of information. The 
bill establishes that the police should have access 
to that. The other information is really just to 
confirm identity. That is the thinking behind the
change that we made. 

The Convener: You do not think that there will 
be any problems with inconsistencies about what 
information is being passed on, do you, given that 
a lot of discretion is being left with ministers?

Laurence Sullivan (Scottish Executive Legal 
and Parliamentary Services): No. There is a limit 
on the information that may be held on the list. It 
would include only an individual’s name and 
address and the type of regulated work that they 
did. There would not be any other information on 
the list that could be passed by ministers to chief 
constables. 

The Convener: 

Members indicated agreement.

Are members reassured by that 
explanation and content simply to note the 
deletion?

The Convener: 

“such other information about the individual as may be 
prescribed”.

Section 43, “Statement of 
scheme membership”, is a new power that was 
introduced at stage 2 and is subject to negative 
procedure. It provides that a statement may 
contain 

Are members happy with the new power?

Members indicated agreement.

The Convener: 

Members indicated agreement.

The power in section 46, 
“Vetting information”, was amended at stage 2. At 
stage 1, in response to our question whether the 
reference to vetting information was intended to be 
a distinct regulation-making power, the Executive 
confirmed that it was not. However, we reported to 
the lead committee that the drafting remained 
unclear. The Executive has amended the provision 
to remove the existing ambiguity and to ensure 
that it no longer confers any subordinate 
legislation-making powers. Are members content 
with the amended version?
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The Convener: 

Members indicated agreement.

Section 60(2), which conferred 
the power to prescribe circumstances in which 
fingerprints may be destroyed and persons who 
may destroy them, was deleted at stage 2 and 
replaced by an express duty in the bill. Are 
members content to note the deletion?

The Convener: 

The supplementary delegated powers 
memorandum explains that this minor extension to 
the power is justified to avoid any doubt over 
whether ministers can prescribe different fees. 
However, as our legal brief points out, it is unclear 
why the provision is necessary. After all, section 
99(2)(b), which enables regulations made under 
the bill to make different provision for different 
purposes, would have enabled the prescription of 
varying fees.

Section 67, which was 
amended at stage 2, confers a power on ministers 
to prescribe fees in certain matters. New section 
67(2)(za) amplifies that power.

Do members want me to ask the obvious 
question?

Members: Yes.
The Convener: Why is section 99(2)(b) not 

adequate for the Executive’s purposes?
Andrew Mott: We felt that the amendment was 

necessary to put beyond doubt the point that in 
charging for a disclosure ministers can take into 
account an individual’s history within the 
disclosure system and the previous fees that they 
have been charged. The bill contains a number of 
different types of disclosure, and we want 
ministers to have the flexibility to charge different 
fees for those different types. Moreover, if an
individual has paid a higher fee in the past, we 
might want to give them a discount on the second 
or third disclosure.

The Convener: 

Members indicated agreement.

If members are happy with that 
explanation, are we content with the power and 
the fact that it is subject to negative procedure?

The Convener: 

Members indicated agreement.

Section 69A, “Consideration of 
suitability: supplementary”, provides a new power 
that is subject to negative procedure. According to 
the supplementary DPM, the power is needed to 
cover contracting out arrangements to allow 
contractors as well as employers to ask for a 
disclosure. Are members content?

The Convener: 

Members indicated agreement.

Sections 73 to 81 formed part 3 
of the bill, which was entitled “Sharing child 
protection information”, and were deleted at stage 
2. Are members content simply to note the 
deletion?

The Convener: 

Members indicated agreement.

Section 85, “Regulations about 
registration”, inserts new section 120ZB into the 
Police Act 1997. The new section has been 
amended at stage 2 to reflect a change in 
terminology. We were content with the power at 
stage 1; are we still content with it, and the fact 
that it is subject to negative procedure?

The Convener: 

Members will recall that the power was justified 
on the ground that the terms of the Safeguarding 
Vulnerable Groups Act 2006 were not final and 
that it was therefore difficult for the Executive to 
ensure that both sets of legislation fitted together. 
Our legal advisers suggested that we might wish 
to review the situation at stage 2.

In section 88, “Power to give 
effect to corresponding legislation in England, 
Wales and Northern Ireland”, subsection (1A) is a 
new power that has been inserted at stage 2 and 
is subject to affirmative procedure if it is used to 
amend the terms of the bill or any other act. 
Otherwise it is subject to negative procedure.

Do members have any further points?

10:45
Murray Tosh: Westminster could simply have 

sent us a legislative consent memorandum and 
asked us to legislate on its behalf.

The Convener: Possibly.
Euan Robson (Roxburgh and Berwickshire) 

(LD): The power will be subject to affirmative 
procedure if the legislation is being amended, 
otherwise it will be subject to negative procedure. 
In what circumstances would it be subject to
negative procedure? I can envisage some, but it 
would be interesting to find out your thoughts on 
the matter.

Laurence Sullivan: Affirmative procedure will 
apply if amendments are made not just to this 
legislation, but to any act. The stage 2 
amendments to this provision do not change the 
power in relation to the Safeguarding Vulnerable 
Groups Act 2006; they simply extend the power to 
ensure that it applies in the same way to any 
future Northern Ireland legislation, in the event that 
a reconvened Northern Ireland Assembly chose to 
legislate distinctly in this area. If anything, the 
provision ensures that the 2006 act, or any future 
Northern Ireland legislation, is fully implemented. If 
such a move requires us to amend any existing 
act, we will apply affirmative procedure; however, 
if we do not require to make textual amendments 
to an act, we will seek to apply negative 
procedure.

Euan Robson: I am trying to think of examples 
that would not involve amending existing 
legislation.
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Laurence Sullivan: For example, if a section in 
a future Northern Ireland act barred certain people 
from working with children, we might have to refer 
to that section to ensure that they were also 
barred in Scotland. However, we would not be 
amending that act.

The Convener: Is that okay, Euan?

Euan Robson: I will need to think about that.

The Convener: 

Members indicated agreement.

Are members generally content 
with the new power?

The Convener: 

I should say that, after we raised the matter, the 
lead committee included our concerns in its stage 
1 report on the bill. As a result, the Executive’s 
response came back not to us, but to the lead 
committee, and we did not see it until this morning. 
It has now been circulated to members.

Despite our stage 1 
recommendations, the power in section 87, 
“Transfer of Disclosure Scotland staff etc”, is 
unamended. We considered that it was 
inappropriate for an order to specify individuals by 
name; after all, it would be a Scottish statutory 
instrument and it would be published on the 
internet. We drew to the lead committee’s 
attention our concern that staff could be identified 
by definition or classification, but the 
supplementary DPM makes no reference to the 
point.

In that response, the Executive says:
“Section 87(2) provides that the staff transfer order may 

specify particular persons or types of person. The 
Executive will seek to provide the necessary specification 
by using the latter option and will only specify particular 
individuals by name if it is absolutely necessary in order to 
ensure full legal effect for the staff transfer order. However, 
this option cannot be ruled out and the Executive does not 
propose to amend section 87(2).”

Does anyone have any questions for the 
Executive?

Murray Tosh: We could ask for some examples 
of circumstances in which such a measure would 
be “absolutely necessary” to ensure full legal 
effect. Obviously, we would not ordinarily want 
individuals to be named but, if a case can be 
made for doing so, I am sure that the committee 
will accept it. However, it is a bit difficult to know in 
the abstract what those circumstances might be.

Laurence Sullivan: Section 87 was not 
amended at stage 2 and our position is still that we 
will do everything that we can to describe people 
without using their names. Some of the complexity 
is a result of the background to Disclosure 
Scotland’s staffing arrangements. Some people 
are employed by Strathclyde joint police board but 
have been seconded to Disclosure Scotland to 
exercise functions of the Scottish ministers under 

the Police (Scotland) Act 1967. We have to cover 
ourselves for the complexity of those 
arrangements and to ensure that every one of the 
90 individuals that we will be transferring can be 
covered. We anticipate that we will be able to do 
that using descriptions of their job titles or 
functions, but because they will have come from a 
wide range of home employers, the situation is 
complex and we cannot remove the possibility that 
we might have to identify individuals by name. We 
will strive not to, however.

Murray Tosh: So you think that the provision 
will apply only in the circumstances of someone 
who has been seconded or transferred and whose 
job title is not sufficiently clear for all their terms of 
employment to be covered adequately by 
reference to that title.

Laurence Sullivan: When we come to make the 
order, we will have to go through the backgrounds 
of each one of the 90 individuals because of the 
historical complexity of Disclosure Scotland’s 
staffing arrangements. Different provisions might 
have to be made for different people because of 
those circumstances.

Murray Tosh: Is it your point, therefore, that you 
are doing this to protect the employment rights, for 
example, of the people in question?

Laurence Sullivan: Yes. The aim is to ensure 
that all those people are transferred into 
Disclosure Scotland. They have been informed 
about the transfer and are apparently content at 
the prospect of being transferred into the core civil 
service. This is a way of ensuring that we can 
capture them all within the order.

The Convener: To summarise what Murray 
Tosh said, if you have to release a name, it would 
be to protect that individual’s pension, for 
example, or for some other reason. Is that right?

Laurence Sullivan: Yes. It would be done to 
ensure that their employment and pension rights
and so on get transferred to their new job. If the 
only way to identify an individual is through their 
name, we would use it to protect their employment 
rights when they are transferred into the civil 
service.

Mr Maxwell: I understand the reasoning behind
the provision and I support your wanting to ensure 
that everything goes smoothly, because that is in 
the best interests of the staff. However, I am still 
struggling to understand why the order would have 
to name someone and why it cannot just refer to 
them by definition or classification. I am trying to 
think of an example where that would cause a 
problem. Surely we should be able to describe a 
particular role without having to name the person. 
If you could give me a solid example of the 
problems that you foresee, it might help me to 
understand.
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Andrew Mott: We might be concerned about a 
scenario where person A is to be transferred and 
person B is not, for whatever reason, but both A 
and B are doing a similar job in the organisation, 
so their job title might be the same. The only way 
to distinguish between A and B would be to name 
A in the order. Obviously, we will do everything 
that we can to avoid that, but we might get to that 
position.

Mr Maxwell: That is helpful.

The Convener:

Are we happy with section—I am sorry; I missed 
Euan Robson signalling that he has something to 
say.

Yes, thank you. That has 
clarified the point.

Euan Robson: Individuals can be distinguished 
by their different dates of birth, for example, so the 
order would not have to use the person’s name. It 
could mention the person who was born in or 
around January 1947, so that the person who was 
not would not be transferred. I do not understand 
why you need the name specifically. You could 
identify individuals without using their names, if 
you got to that situation.

Andrew Mott: There might be staff identification 
numbers that could be used, but I am not fully 
aware of that. We want to avoid distinguishing 
between people by using their personal 
characteristics for fear of age discrimination and 
so on, but if we want to identify particular 
individuals, we either have to use a name or a 
unique staff ID number, if there is one. It would be 
difficult to frame it in any other way.

The Convener: Are you not thinking of using a 
staff ID?

Laurence Sullivan: Yes. In a way, we cannot 
answer these questions properly until we have 
been through the job titles and functions of each of 
the 90 individuals in Disclosure Scotland, 
especially with reference to their home employers. 
We need to be able to fall back on identifying 
people by their names in case that is absolutely 
necessary, but we would only do that if we could 
not find another way of identifying them. It is an 
ingenious thought that we could say that we were 
transferring people who were born on a certain 
day in a certain month of a certain year. It might 
be possible to do that. However, we need a 
fallback position to ensure that these people’s 
employment rights are protected, that their transfer 
is legally absolutely clear and that, if we need to, 
we can identify them by name.

Euan Robson: I am content with that.

Mr Maxwell: I think that the point has been 
clarified. It is, however, curious that we should 
have got to this point and not yet explored whether 
it is possible to identify the individuals concerned 

by their staff number. It seems rather odd that we 
are this close to stage 3 of the bill, that you, the 
Executive officials, are in front of the committee, 
and that you are unable to say that you have 
explored that possibility. That seems to be slightly 
curious. I will not put it in any stronger terms, but I 
would have thought that we could have done that 
before now.

The Convener: Are there any further 
comments?

Laurence Sullivan: We know who the 90 
individuals are in Disclosure Scotland, but it is 
because of the complexity of their employment 
backgrounds, which is tied to the historical 
circumstances of where they have come from.

Mr Maxwell: Could you not just have asked 
them if they have an ID number?

Laurence Sullivan: If they come from different 
employers, they might not have the same system 
of ID numbering.

Mr Maxwell: I accept that. I do not want to get 
into a debate about this, but I am trying to make 
the point that it is slightly curious that you have not 
yet asked them about that. You are saying that 
you do not know about their ID number; I am 
asking why not?

Laurence Sullivan: We have not been through 
the employment backgrounds of the 90 people yet. 
That will be part of the implementation of the bill 
once it has been passed.

The Convener: However, we are taking from 
this discussion the reassurance that you will 
consider all avenues so that you do not have to 
disclose names.

Laurence Sullivan: That would be a last resort.

The Convener:

Members indicated agreement.

Okay. On that note, we will 
leave section 87. Are we happy enough with that?

The Convener:

Members indicated agreement.

In section 94, “Meaning of 
‘protected adult’”, subsection (1)(d) confers a 
regulation-making power on ministers to prescribe 
welfare services. The power is subject to negative 
procedure. Are we content with the power and the 
procedure?

The Convener: Section 94(2) enables ministers 
to change the meaning of “protected adult” by 
modifying section 94(1) by order. At stage 1, we 
asked the Executive to explain how the power will 
be used and, on the basis of the response, we 
reported that if the power was to be restricted in 
the way that was suggested, the drafting of section 
94(2) should be amended. However, it has not 
been amended. The Executive commented that it 
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is not free to depart radically from the definition in 
the bill in this regard. Are there any further 
questions on this one? Are we quite happy with 
what we have been told?

Members indicated agreement.

The Convener:

Members indicated agreement.

In section 95, “Meaning of 
‘work’”, subsection 9 is a new power that is subject 
to negative procedure. The supplementary DPM 
explains that the power is needed to link with other 
legislation, such as fostering law and so on. Are 
we happy with that?

The Convener:

Members indicated agreement.

In section 96, “General 
interpretation”, subsection (1) of the bill as 
introduced defined “care service provider” as a 
person who provides care services of a type 
specified by order by ministers. The term “care 
service provider” has been removed from the bill, 
so there is no need to define it. Are we content to 
note the deletion of the power?

The Convener:

Members indicated agreement.

The power in part 3 of schedule 
2, on establishments, was amended at stage 2 to 
remove the ambiguity that we identified at stage 1. 
Are we content with the amended power and that 
it is subject to negative procedure?

The Convener:

“enhanced criminal record certificates … will be required 
in a limited set of circumstances”.

Schedule 4 concerns minor and 
consequential amendments and repeals. New 
paragraph 21 inserts three new sections into the 
Police Act 1997. In relation to new sections 113CA 
and 113CB of the 1997 act, the supplementary 
DPM states:

The supplementary DPM explains that delegated 
powers are required to give ministers the flexibility 
to respond to developments in Scotland and to 
make provisions in line with the Safeguarding 
Vulnerable Groups Act 2006.

Are members content with the power and the 
fact that it is subject to negative procedure?

Members indicated agreement.

11:00
The Convener:

“for the purpose of altering the meaning of suitability 
information” 

New section 113CC(1) of the 
1997 act enables ministers by order to amend new 
sections 113CA and 113CB 

in relation to children and protected adults. The 
power is subject to negative procedure.

Normally, we would expect affirmative procedure 

to apply when the text of an act is to be modified. 
Elsewhere in the bill, powers to modify acts or the 
provisions in the bill itself are subject to affirmative 
procedure. Why did you take a different approach 
in this case?

Laurence Sullivan:

The detail of what new sections 113CA and 
113CB do is covered at length elsewhere in the 
bill. An amendment to the sections would simply 
alter the meaning of “suitability information” in 
relation to children or protected adults and 
enhanced disclosures. In those circumstances, 
use of negative resolution procedure was 
appropriate.

We kept within the 
guideline that you mention, in that powers to 
amend the provisions in the bill are subject to 
affirmative procedure. However, the sections that 
you mentioned are new sections that the bill 
inserts into the Police Act 1997.

Murray Tosh: There is an interesting point in 
your answer. I appreciated the second part of your 
answer better than the first. The second part 
essentially downplayed the significance of the 
change that you are making. However, the first 
part of your argument suggested that you accept 
that you should use affirmative procedure in 
amending the text of the bill itself, but that, if you 
amend the text of another piece of law, it is all 
right to use negative procedure. That seems a 
bizarre argument. Is it a general statement of 
Executive practice in determining the appropriate 
level of procedure?

Laurence Sullivan: No. It was a statement on 
our approach in, for example, section 88 of the bill. 
Ministers’ power to amend legislation in 
consequence of the Safeguarding Vulnerable 
Groups Act 2006 or Northern Ireland legislation is 
subject to affirmative procedure. However, we 
want to ensure that the bill is consistent with the 
Police Act 1997. The bill inserts new sections in 
part V of the 1997 act, and it is to maintain 
consistency that the powers are subject to 
negative procedure.

Murray Tosh: So you are saying that there is a 
body of law in the 1997 act that is subject to 
amendment by negative procedure and you are 
therefore applying that procedure in this case in 
the interest of consistency.

Laurence Sullivan: I cannot speak on every 
power in the 1997 act because our bill relates only
to part V of it. It contains a variety of powers that 
are used for different purposes.

Murray Tosh: And they are subject to negative 
procedure.

Laurence Sullivan: There is a mixture of 
negative and affirmative procedure in the 1997 
act.
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Murray Tosh: Given that both procedures are 
used in the 1997 act, why did you choose negative 
procedure in this case?

Laurence Sullivan: As I said before, the 
generality of what is done by new sections 113CA 
and 113CB is set out elsewhere in the bill, so any 
modification of those sections under the power in 
new section 113CC would be made in the context 
of provisions in earlier sections.

Murray Tosh: So you gave us too much 
information.

The Convener: I asked our legal adviser about 
the matter. Like you, she is not 100 per cent 
certain about the Police Act 1997, but she thinks 
that quite a lot of the powers in it are subject to 
negative procedure.

Laurence Sullivan: Yes. The powers in section 
125 of the 1997 act are subject to negative 
procedure. There are other powers—I think in 
sections 113C to 113F—that are subject to 
affirmative procedure.

The Convener: Are there any further questions, 
or are members content with the power and the 
procedure?

Murray Tosh: 

Members indicated agreement.

I do not hear any alarm bells 
ringing, so I think that we can let it go.

The Convener:

“Ministers may by order modify this schedule as they 
think appropriate.”

Part 5 of schedule 2 contains a 
power to amend schedule 2. The provision is 
unamended and is subject to affirmative 
procedure. Paragraph 26 of schedule 2 states:

At stage 1, Stewart Maxwell expressed concern 
about the width of the power and the lack of legal 
argument to support it. We reported the matter to 
the lead committee on the ground that the scope 
of the power was unclear. We now have the 
Executive’s response. Does Stewart Maxwell have 
any further points?

Mr Maxwell: It is clear that the Executive is 
sticking to its guns on the matter. Perhaps the 
officials could clarify the scope of the power. We 
were concerned about its breadth, but the 
Executive states in its response that, although the 
power is broad, it is clear. I ask the officials to 
expand on that.

Laurence Sullivan:

A bill that was recently introduced proposes the 
establishment of a commissioner for older people. 
It might be thought that such a commissioner and 
their staff would do regulated work with adults and 
should therefore be subject to disclosure checks. 
The power in schedule 3 could be used to include 
in the scheme such a commissioner and their staff 
so that their work was covered in the same way as 
the work of teachers and social workers.

The bill gives ministers the 
same power to modify schedule 3. As the 
committee knows, schedules 2 and 3 are essential 
to the scheme because they specify what 
regulated work with children and adults is. The 
powers in paragraph 26 of schedule 2 and 
paragraph 15 of schedule 3 apply to those 
schedules in their entirety, so they are wide 
modification powers.

We accept that the power is wide, but it is 
necessary for the development of the scheme. For 
example, the moderation of interactive electronic 
services was not included in the Protection of 
Children (Scotland) Act 2003, but, given the 
potential for future technological developments, 
we want to be able to include other types of work 
that should be regarded as child care or protected 
adult care.

It is because the power is wide that we made it 
subject to affirmative procedure.

Mr Maxwell: That is helpful. Part of the problem 
at stage 1 was that we were unclear about what 
was going to happen with the power. That is why I 
wanted you to put its purpose on the record. It is 
helpful that it is subject to affirmative procedure.

The Convener:

Part 5 of schedule 3 contains a power to amend 
schedule 3. We raised the same point that we 
raised on schedule 2 and we received 
substantially the same response. Are members 
content with the clarification and with the fact that 
the power is subject to affirmative procedure?

I should have pointed out that 
the second side of the annex to the Executive’s 
response elaborates on the point.

Members indicated agreement.

The Convener:

Ask members content to note the deletion?

Paragraph 26B(b) of schedule 4 
deletes a power in the Police Act 1997 to make 
regulations on the destruction of fingerprints. 

Members indicated agreement.

The Convener: I thank the officials for coming 
along and for the clarifications that they have 
given us.
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Protection of Vulnerable Groups (Scotland) Bill 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 

Sections 1 to 101 Schedules 1 to 5 
Long Title 

Amendments marked * are new (including manuscript amendments) or have been altered.  

Section 17 

Robert Brown 

11 In section 17, page 8, line 8, at end insert <(other than a report relating to an inquiry of the type 
mentioned in sub-paragraph (ii) of section 30(2)(a))> 

Section 25 

Robert Brown 

29 In section 25, page 11, line 36, at end insert— 

<(  ) A period may not be prescribed under subsection (3)(a) in relation to a particular 
individual.>

Section 34 

Robert Brown 

1 In section 34, page 16, line 32, leave out from <or> to end of line 34 and insert— 

<(1A) Ministers may, by regulations, prohibit an organisation from permitting an individual to 
do, or require an organisation to remove an individual from, regulated work from which 
the individual is barred. 

(1B) Regulations may in particular— 

(a) impose prohibitions or requirements— 

(i) in relation to particular types of organisations only, 

(ii) in relation to particular kinds of regulated work only, or 

(b) otherwise limit the purpose for which the prohibition or requirement is to apply 
(or the area in which it is to apply) in such manner as Ministers think appropriate. 

(1C) An organisation which fails to comply with regulations made under subsection (1A) 
commits an offence.> 

SP Bill 73A-ML Session 2 (2007) 1
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Robert Brown 

2 In section 34, page 17, line 1, after <(1)(a)> insert <or (1C)> 

Section 37A 

Robert Brown 

3 In section 37A, page 18, line 3, leave out <IBB> and insert <the Independent Barring Board 
(“IBB”)> 

Section 37B 

Robert Brown 

4 In section 37B, page 18, line 32, leave out <IBB> and insert <the Independent Barring Board 
(“IBB”)> 

Section 48 

Iain Smith 

30 In section 48, page 22, line 37, after <of> insert <(either or both)— 

(  ) the accuracy of, or 

(  ) the relevancy, in relation to the type of regulated work in relation to which the 
scheme member participates in the scheme, of,> 

Iain Smith 

31 In section 48, page 23, line 2, leave out from <whether> to end of line 4 and insert <the 
information.> 

Section 60 

Robert Brown 

12 In section 60, page 26, line 19, leave out from <check> to end of line 20 and insert <satisfy 
themselves as to the identity of the applicant or, as the case may be, scheme member.> 

Robert Brown 

13 In section 60, page 26, line 20, at end insert— 

<(  ) But Ministers may require an individual to have fingerprints taken under subsection (1) 
only if they are not satisfied by other evidence provided under section 59(1) as to the 
individual’s identity.> 

2
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Section 64 

Robert Brown 

35 In section 64, page 28, line 27, after <work> insert <in prescribed circumstances> 

Section 67 

Lord James Douglas-Hamilton 

36 In section 67, page 29, line 32, at beginning insert <Except in relation to workers in the voluntary 
sector,>

Robert Brown 

14 In section 67, page 30, line 1, at end insert— 

<(  ) Before prescribing fees under this section, Ministers must have regard to— 

(a) the circumstances in which those fees are payable, and 

(b) the desirability of maintaining an appropriate balance among— 

(i) the quality of the performance of their vetting, barring and disclosure 
functions,

(ii) the cost of that performance, and 

(iii) the fees paid to them in respect of that performance.> 

Section 69A 

Robert Brown 

15 In section 69A, page 31, line 4, after <Act,> insert— 

<(  ) to foster a child (for the purposes of any regulations made under section 5(2) of 
the Social Work (Scotland) Act 1968 (c.49)),> 

Section 71A 

Robert Brown 

16 In section 71A, page 32, line 5, leave out from <should> to end of line 6 and insert <would 
enable or assist police forces or the Scottish Police Services Authority to satisfy themselves as to 
the identity of such individuals.> 

Before section 87 

Robert Brown 

5 Before section 87, insert— 

3
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<Guidance

(1) Ministers must issue guidance on such matters relating to the operation of Parts 1 and 2 
of this Act as they think appropriate. 

(2) Ministers may revoke or vary guidance issued under subsection (1) at any time.> 

Robert Brown 

17 Before section 87, insert— 

<Annual report 

(1) Ministers must, in respect of each reporting year, prepare a report on the performance of 
their vetting, barring and disclosure functions during that year. 

(2) Ministers must lay a copy of each such report before the Scottish Parliament as soon as 
practicable after the end of the reporting year to which it relates. 

(3) A “reporting year” is— 

(a) the period beginning with the day on which this section comes into force and 
ending on 31 March, and 

(b) each successive year ending on that date.> 

Section 95A 

Robert Brown 

18 Leave out section 95A and insert— 

<Fostering

(1) For the purposes of this Act, a “foster carer”, in relation to a child, is an individual other 
than a parent of the child— 

(a) with whom the child has been placed under section 26(1)(a) (placement by 
councils) of the Children (Scotland) Act 1995 (c.36) (“the 1995 Act”), 

(b) who looks after the child in pursuance of arrangements made by a council under 
26(1)(c) (arrangements for accommodating children) of the 1995 Act, 

(c) who— 

(i) maintains the child as a foster child for the purposes of the Foster Children 
(Scotland) Act 1984 (c.56), or 

(ii) otherwise looks after the child in circumstances in which that Act applies 
by virtue of section 17 of that Act, or 

(d) who looks after the child in pursuance of— 

(i) a permanence order, or 

(ii) a supervision requirement. 

(2) A foster carer is to be treated as doing work for— 

(a) in the case of a foster carer of the type described in subsection (1)(a), the council 
which placed the child with that foster carer under section 26(1)(a) of the 1995 
Act,
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(b) in the case of a foster carer of the type described in subsection (1)(b) or (c), any 
person who— 

(i) made arrangements with the foster carer in pursuance of which the foster 
carer looks after the child, and 

(ii) has power to terminate those arrangements, 

(c) in the case of a foster carer of the type described in subsection (1)(d)(i), the 
council which has the right to regulate the child’s residence, 

(d) in the case of a foster carer of the type described in subsection (1)(d)(ii), the 
council in whose area the child is looked after. 

(3) Sections 33 to 36 do not apply in relation to work as a foster carer where the work is 
done in pursuance of — 

(a) a permanence order which vests any parental responsibility or parental right in the 
foster carer, or 

(b) a supervision requirement. 

(4) Subsections (2) to (7) of section 95 do not apply in relation to work as a foster carer. 

(5) References in section 3 to dismissing an individual doing regulated work are, in relation 
to foster carers, to be read as references to terminating the fostering arrangements 
concerned.

(6) References in this section to looking after a child in pursuance of a permanence order 
are references to looking after a child in consequence of the exercise by the council to 
which the order relates of its right to regulate the child’s residence. 

(7) References in this section to the council’s right to regulate a child’s residence are 
references to the parental right vested in the council by virtue of section 81(1)(b) of the 
Adoption and Children (Scotland) Act 2007 (asp 4) (mandatory provision in 
permanence order). 

(8) In this section— 

 “parental responsibilities” and “parental rights” have the same meaning as they 
have in the 1995 Act, 

 “permanence order” means an order made under section 80(1) of the Adoption 
and Children (Scotland) Act 2007 (asp 4), 

 “supervision requirement” means a requirement made under section 70(1) of the 
1995 Act.> 

Section 96 

Robert Brown 

6 In section 96, page 43, line 40, leave out <“IBB” is an acronym for the Independent Barring 
Board> and insert <“Independent Barring Board” and “IBB” mean the body> 

Robert Brown 

19 In section 96, page 45, line 10, at end insert— 
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<(  ) References in this Act to Ministers’ vetting, barring and disclosure functions are 
references to their functions under Parts 1 and 2 of this Act and Part 5 of the 1997 Act 
(other than functions relating to the making of regulations and orders).> 

Section 99 

Robert Brown 

32 In section 99, page 46, line 1, after <order> insert <or regulations> 

Robert Brown 

33 In section 99, page 46, line 2, leave out <it> and insert <the order or, as the case may be, the 
regulations>

Robert Brown 

7 In section 99, page 46, line 5, at end insert— 

 <Section 34(1A)> 

Lord James Douglas-Hamilton 

37 In section 99, page 46, line 5, at end insert— 

<Section 67(1)> 

Schedule 2 

Robert Brown 

20 In schedule 2, page 48, line 38, at end insert— 

<Exceptions relating to children’s employment and work

Work which would be regulated work with children by virtue of any of paragraphs 2 to 
6 is not, despite those provisions, regulated work with children if— 

(a) the activity concerned is carried out in relation to children aged 16 or 17 in the 
course of the children’s work, or 

(b) in the case of the activities referred to in paragraphs 4 and 5, the activity is carried 
out in relation to children under the age of 16 in the course of the children’s 
employment.> 

Robert Brown 

21 In schedule 2, page 49, leave out line 5 

Robert Brown 

22 In schedule 2, page 49, leave out lines 10 and 11 

Robert Brown 

23 In schedule 2, page 49, line 15, leave out from <(other> to end of line 16 
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Robert Brown 

24 In schedule 2, page 49, line 18, leave out from <(other> to end of line 

Robert Brown 

25 In schedule 2, page 49, line 23, leave out from <has> to end of line 26 and insert <, in relation to 
a child, has agreed to supervise the contact under arrangements made by the child’s parent or 
guardian or any person aged 18 or over with whom the child lives in the course of a family or 
personal relationship.> 

Robert Brown 

26 In schedule 2, page 50, line 2, at end insert— 

<“Family relationship” and “personal relationship” have the meanings given in section 
95.>

Robert Brown 

27 In schedule 2, page 50, line 5, at end insert <(except providing advice or guidance to a child or to 
particular children which is merely incidental to providing advice or guidance to individuals who 
are not children)> 

Lord James Douglas-Hamilton 

38 In schedule 2, page 50, line 5, at end insert <(except where the person providing the advice or 
guidance is a member of a prescribed professional organisation)> 

Robert Brown 

8 In schedule 2, page 53, line 7, at end insert— 

<An order under paragraph 26 may disapply or otherwise modify the application of 
sections 33 to 36 in relation to particular kinds of regulated work with children.> 

Schedule 3 

Robert Brown 

34 In schedule 3, page 54, leave out lines 1 and 2 

Robert Brown 

9 In schedule 3, page 55, line 32, at end insert— 

<An order under paragraph 15 may disapply or otherwise modify the application of 
sections 33 to 36 in relation to particular kinds of regulated work with adults.> 

Schedule 4 

Robert Brown 

28 In schedule 4, page 60, line 29, at end insert— 
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<(  ) after subsection (2A) insert— 

“(2B) The Scottish Ministers may require an applicant to have fingerprints taken 
under subsection (2) only if they are not satisfied by other evidence provided 
under subsection (1) as to the applicant’s identity.”.> 

Schedule 5 

Robert Brown 

10 In schedule 5, page 64, line 10, at beginning insert <Independent Barring Board,> 

8
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Protection of Vulnerable Groups (Scotland) Bill

Groupings of Amendments for Stage 3 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted. 

Groupings of amendments 

Note: The time limits indicated are those set out in the timetabling motion to be considered by the 
Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the groups 
above each line must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be concluded by 
the time indicated, although the amendments in those groups may still be moved formally and 
disposed of later in the proceedings.

Group 1: Findings of fact: relevant inquiry reports
11

Group 2: Removal from list: prescribed period
29

Group 3: Organisations not to permit barred individuals to do regulated work etc.
1, 2, 32, 33, 7 

Group 4: Independent Barring Board
3, 4, 6, 10 

Debate to end no later than 35 minutes after proceedings begin

Group 5: Review of information included in a scheme record
30, 31 

Group 6: Fingerprints
12, 13, 28 

Group 7: Unlawful requests for scheme records: permitted purpose
35

Debate to end no later than 1 hour after proceedings begin
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Group 8: Fees
36, 14, 19, 37

Group 9: Fostering
15, 18 

Debate to end no later than 1 hour 35 minutes after proceedings begin

Group 10: Police access to scheme information 
16

Group 11: Guidance on operation of Parts 1 and 2
5

Debate to end no later than 1 hour 55 minutes after proceedings begin

Group 12: Annual report
17

Group 13: Regulated work with children and protected adults
20, 21, 22, 23, 24, 34 

Debate to end no later than 2 hour 25 minutes after proceedings begin

Group 14: Regulated work with children: unsupervised contact
25, 26 

Group 15: Regulated work with children: providing advice and guidance
27, 38 

Group 16: Regulated work: power to disapply offences
8, 9 

Debate to end no later than 3 hours after proceedings begin
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EXTRACT FROM THE MINUTES OF PROCEEDINGS

Vol. 4, No. 62 Session 2

Meeting of the Parliament

Thursday 8 March 2007

Note: (DT) signifies a decision taken at Decision Time.

Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-5712—That the Parliament agrees that, during Stage 3 of the Protection 
of Vulnerable Groups (Scotland) Bill, debate on groups of amendments shall, subject 
to Rule 9.8.4A, be brought to a conclusion by the time limit indicated, each time limit 
being calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in each of the morning and the 
afternoon being called) or otherwise not in progress:

Groups 1 to 4: 35 minutes
Groups 5 to 7: 1 hour
Groups 8 and 9: 1 hour 35 minutes
Groups 10 and 11: 2 hours
Groups 12 and 13: 2 hours 25 minutes
Groups 14 to 16: 3 hours.

The motion was agreed to.

Protection of Vulnerable Groups (Scotland) Bill – Stage 3: The Bill was 
considered at Stage 3.

The following amendments were agreed to without division: 11, 29, 1, 2, 3, 4, 12, 13, 
35, 14, 15, 16, 5, 17, 18, 6, 19, 32, 33, 7, 20, 21, 22, 23, 24, 25, 26, 27, 8, 34, 9, 28 
and 10.

The following amendments were disagreed to (by division)—

37 (For 45, Against 56, Abstentions 0)
38 (For 13, Against 87, Abstentions 0)

The following amendments were moved and, with the agreement of the Parliament, 
withdrawn: 30 and 36.

Amendment 31 was not moved.

Protection of Vulnerable Groups (Scotland) Bill – Stage 3: 

After debate, the motion was agreed to (DT).

The Minister for 
Education and Young People (Hugh Henry) moved S2M-5631—That the Parliament 
agrees that the Protection of Vulnerable Groups (Scotland) Bill be passed.

270



32911 8 MARCH 2007 32912

Scottish Parliament
Thursday 8 March 2007

[THE PRESIDING OFFICER opened the meeting at 
09:15]

Business Motion
The Presiding Officer (Mr George Reid): 

Motion moved,

Good 
morning. The first item of business is 
consideration of business motion S2M-5712, in the 
name of Margaret Curran, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 consideration of the Protection of 
Vulnerable Groups (Scotland) Bill.

That the Parliament agrees that, during Stage 3 of the 
Protection of Vulnerable Groups (Scotland) Bill, debate on
groups of amendments shall, subject to Rule 9.8.4A, be 
brought to a conclusion by the time limit indicated, each 
time limit being calculated from when the Stage begins and 
excluding any periods when other business is under 
consideration or when a meeting of the Parliament is 
suspended (other than a suspension following the first 
division in each of the morning and the afternoon being 
called) or otherwise not in progress:

Groups 1 to 4: 35 minutes
Groups 5 to 7: 1 hour
Groups 8 and 9: 1 hour 35 minutes
Groups 10 and 11: 2 hours
Groups 12 and 13: 2 hours 25 minutes
Groups 14 to 16: 3 hours.—[Ms Margaret Curran.]

Motion agreed to.

Protection of Vulnerable Groups 
(Scotland) Bill: Stage 3

09:16
The Presiding Officer (Mr George Reid): 

For the first division on an amendment, the 
division bell will sound and proceedings will be 
suspended for five minutes. The period of voting 
for that division will be 30 seconds. Thereafter, I
will allow a voting period of one minute for the first 
division after a debate; all other divisions will be 30 
seconds.

The 
next item of business is stage 3 consideration of 
the Protection of Vulnerable Groups (Scotland) 
Bill. In dealing with the amendments, members 
should have with them the bill as amended at 
stage 2, which is SP bill 73A, the marshalled list, 
which contains the amendments that I have 
selected for debate, and the groupings that I have 
agreed.

Section 17—Information relevant to listing 
decisions

The Presiding Officer: Group 1 is on findings of 
fact in relation to relevant inquiry reports. 
Amendment 11, in the name of the minister, is the 
only amendment in the group.

The Deputy Minister for Education and 
Young People (Robert Brown): 

The bill identifies certain categories of findings of 
fact that cannot be contested by an individual who 
is under consideration for listing, such as findings 
of fact by a court or in proceedings by a regulatory 
body. It is important to say that all findings of fact, 
other than those on which convictions are based, 
can be contested on appeal against listing.

I lodged
amendment 11 in response to concerns that the 
convener of the Education Committee, Iain Smith, 
expressed about the use of findings of fact of 
inquiries of the Scottish Parliament for the 
purposes of making listing decisions. In the bill as 
introduced, such findings of fact were one of 
several categories of findings of fact that could be 
relied on, and people would be barred from 
challenging them at a later point. The issue is 
whether an individual should be able to contest 
those findings of fact when they are under 
consideration for listing.

The point was made to the committee that a
Scottish Parliament inquiry operates in a manner 
that is rather different from what happens in other 
situations in which findings of fact cannot be 
contested. For example, the way in which matters 
are deliberated on and evidence is selected for 
consideration is rather less like the judicial and 
quasi-judicial processes of findings of fact that the 
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bill protects. Furthermore, the individual concerned 
may not have the opportunity to challenge the 
findings of a Scottish parliamentary inquiry.

Amendment 11 will take us to a sensible position 
whereby inquiries of the Scottish Parliament can 
form the basis of a referral to the central barring 
unit—it would be unacceptable if that possibility 
did not exist as a result of a major parliamentary 
inquiry—but findings of fact by that inquiry will be
open to challenge by the individual concerned.

I move amendment 11.

Iain Smith (North East Fife) (LD): 

I want to put on record our appreciation of the 
positive way in which the minister has responded, 
through the amendments that he has lodged at 
stage 3, not only to the Education Committee’s 
stage 1 inquiry, but to the points that were raised 
at stage 2. As a result, these stage 3 proceedings 
will probably be much easier than we feared they 
would be some months ago. I thank him for his 
responses and for accepting the point that I made 
at stage 2.

Robert 
Brown has eloquently explained the purpose 
behind amendment 11, which was lodged in 
response to an amendment that I lodged at stage 
2.

Amendment 11 agreed to.

Section 25—Application for removal from list

The Presiding Officer: Group 2 is on removal 
from list: prescribed period. Amendment 29, in the 
name of the minister, is the only amendment in the 
group.

Robert Brown: 

Amendment 29 clarifies, in response to 
concerns that Iain Smith expressed, arrangements 
for applications for removal from the list. As it is 
currently drafted, the bill allows ministers to 
prescribe minimum periods before individuals can 
apply for removal from the list. The committee’s 
discussion of the matter showed that a certain 
ambiguity existed.

I thank Iain Smith for his kind 
words.

The amendment clarifies that such periods 
cannot be prescribed in relation to specific 
individuals. It means, for example, that ministers 
cannot specify that John Smith cannot apply for 
removal for seven years, but that Joe Bloggs has 
to wait only four years. It was never the policy 
intention to set specific time limits for particular 
individuals after listing them. I was therefore happy 
to lodge amendment 29, which puts the matter 
beyond doubt.

That said, the minimum period might depend on 
the circumstances relating to a listing decision. For 
example, the prescribed period for individuals who 

are listed for a childhood offence may be shorter 
than that for individuals who committed an offence 
as an adult. However, that will be achieved 
through regulations that will identify particular sets 
of circumstances in advance, rather than particular
individuals in retrospect.

I move amendment 29.

Iain Smith: 

Section 25(3) states:

The issue has exercised me 
throughout our consideration of the bill, and I am 
still not entirely convinced that the wording that the 
minister has come up with is entirely clear and that 
no areas of doubt exist.

“An application for removal from the list is competent only 
if … it is made after the end of such period as may be 
prescribed (beginning on such date as may be prescribed)”.

I am still not entirely clear how amendment 29 
relates to the words
“such date as may be prescribed”.

The problem is that one may want to consider the 
date on which an offence was committed, rather 
than when the person was convicted, given that 
there could be a considerable time lapse between 
those two dates. If two people were in similar 
circumstances but one person was convicted more 
quickly than the other, the person who was 
convicted more quickly would be able to apply for 
removal from the list more quickly. There seems to 
be an inconsistency. I am not sure how one would 
apply the provisions in the section and the 
amendment to a time period and a
“date as may be prescribed”.

Perhaps the minister will clarify the matter.

Robert Brown: 

The amendment states:

We are getting into a somewhat 
esoteric dispute about the amendment’s wording, 
but the difficulty that Iain Smith mentioned does 
not arise.

“A period may not be prescribed under subsection (3)(a) 
in relation to a particular individual.”

That refers to both prescriptions. The distinction is 
that which I explained, between prescribing things 
at the time of listing an individual and laying down 
circumstances in advance that apply generally to 
certain classes of people.

Obviously, these matters will be the subject of 
regulations and any further issues relating to them 
can be explored during the consultation on the 
regulations. However, I do not think that the 
difficulty that Iain Smith fears arises.

Amendment 29 agreed to.
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Section 34—Organisations not to use barred 
individuals for regulated work

The Presiding Officer: Group 3 is on 
organisations not permitting barred individuals to 
do regulated work, et cetera. Amendment 1, in the 
name of the minister, is grouped with amendments 
2, 32, 33 and 7.

Robert Brown: 

Essentially, under any scheme, such as the 
existing Protection of Children (Scotland) Act 2003
arrangements, people who come into the 
workforce are checked when they do so. 
Obviously, an increasing number of people will 
therefore be checked, but that still leaves a 
number of people who are already in the 
workforce and have not been the subject of 
checks. Some of those people may have been in 
the workforce for many years. Clearly, there will be 
an element of risk if they are not brought into the 
system, and the extent of that risk and how we 
should deal with the matter proportionately must 
be considered. It is reasonably clear that if we 
introduced retrospective checking within six 
months or a year of passing the bill, a bulge of 
people would be added to the system, which could 
cause a breakdown of arrangements for those at 
the Government end and for organisations and 
voluntary groups that must deal with the 
legislation. By the same token, if it took 20 years 
to introduce retrospective checking, the issue 
would be almost incidental.

Amendment 1 is a more 
substantive amendment, which relates to one of 
the key concerns and issues for debate during the 
bill’s passage. Retrospective checking has been 
hotly debated and the subject of media dispute 
since the bill was introduced in September. I will 
therefore highlight what retrospective checking is 
and why it is such an important issue.

The technical effect of the amendments will be 
to move the provisions on retrospection from being 
commenced by commencement order, in which 
parliamentary involvement would be very limited, 
to being commenced by regulations. That will 
allow us to deal with the issues that have been 
raised about logistics, administration and cost to 
organisations and the Executive of including 
existing employees within the scheme. The 
amendments follow up the commitment that I 
made to the Education Committee at stage 2. We 
have no interest in implementing the scheme in a 
way that damages voluntary organisations or other 
organisations. 

I recognise that the phased introduction of 
including the existing workforce within the scheme 
will be an absolutely critical factor in the 
successful implementation of the bill. We have 
always been clear that all aspects of 
implementation of the bill will be carefully 
considered and consulted on. During the debates 

on retrospection at stage 2 and stage 1, we said 
expressly that whether and how to proceed, and at 
what rate and in what order, would be the subject 
of careful consideration and consultation. I hope 
that that assurance has been put clearly on record 
and in my correspondence with the Education 
Committee.

The amendments will mean that retrospective 
checking cannot begin until ministers have made 
regulations that have been approved by 
Parliament through the affirmative resolution 
procedure. That allows the maximum possible 
level of parliamentary scrutiny for what is 
undoubtedly the most significant issue of 
controversy in the bill for individuals and 
organisations across the country. 

I am happy to move the amendments because it 
is in everyone’s interest that retrospective 
checking is commenced in a way that commands 
widespread support and confidence. The fact that 
Parliament will be involved through the affirmative 
resolution procedure will, on top of the statements 
that I have already made, send a strong signal to
whoever may be the minister in a future 
Administration that the matter can be sorted out 
only by going through a procedure that involves 
the parliamentary process and the Parliament’s 
committees in a way that allows maximum 
scrutiny.

Against that background, I move amendment 1.

Fiona Hyslop (Lothians) (SNP): 

Clearly, the issue of retrospective checking has 
been key to everybody who has been involved 
with the bill. In particular, the voluntary sector had 
severe concerns that the retrospection burden 
could be counterproductive to the needs of child 
protection and children’s services, which are much 
needed throughout the country. I welcome the fact 
that the minister has responded to the committee’s 
concerns about the issue.

Amendment 1 
is a key amendment in today’s stage 3 
proceedings as it cuts to the heart of the concerns 
that have been raised about the bill from the start. 
The bulk of those who work with children are 
already in post, but many of the provisions in the 
bill will affect only those who enter new positions.

The Scottish National Party’s view was that the 
bill should have been kept back until the 
consultation on retrospection had been completed, 
so that we could see the matter in the round and 
would know exactly what we were legislating for. 
However, given that we are at the tail-end of the 
parliamentary session, we recognise that some of 
the provisions in the bill as it stands should be 
introduced.

A key issue regarding amendment 1 is that we 
expect the consultation to clarify what the costs 
will be on voluntary sector capacity. It is clear from 

273



32917 8 MARCH 2007 32918

the evidence that we received that the statutory 
sector is geared up and ready to implement 
retrospection, so I suspect that the regulations 
should allow the statutory sector to move forward 
on retrospection more quickly than the voluntary 
sector.

That cuts to the heart of the issue about what 
constitutes a proportionate response. The issue is 
how we ensure that we do not allow loopholes for 
people who are already in post while ensuring that 
we have a manageable child protection system. I 
reiterate that the establishment of a central barring 
unit for disclosure checks will not, of itself, stop 
people harming children, but it will prevent those 
who seek to do so from trying to exploit children in 
their workplace.

It is important, however, that we recognise the 
concerns about retrospective checking that were 
expressed by voluntary sector organisations such 
as the WRVS. I look forward to a very robust 
consultation process. The use of the affirmative 
resolution procedure will place a burden and 
responsibility on future committees, which will 
need to deal with the secondary legislation on 
retrospection as seriously as they deal with 
primary legislation.

I welcome the minister’s response to the 
committee’s concerns on the issue, but it is 
regrettable that we are in this situation. We know 
from the implementation of the Protection of 
Children (Scotland) Act 2003—which was passed 
at the tail-end of the previous parliamentary 
session—that retrospection is a problematic issue 
that needs to be resolved. However, we need to 
resolve it on an informed basis. The committee 
asked the minister not to proceed to stage 2 until 
information on regulations and a further 
consultation had been provided. Although that was 
not possible, I believe that any future consultation 
should be informed by the experience of those 
organisations, such as Fife Council, that have 
embarked on retrospection. We should look at the 
statistics on how many people such organisations 
have found, as a result of retrospection, who 
should have been prevented from working with 
children. We need to consider such issues if we 
are to come up with a proportionate response.

In that spirit, the SNP will support amendment 1. 
The amendment provides a positive way forward 
by ensuring that the Parliament is allowed to 
conduct proper scrutiny of retrospection when the 
regulations are laid before the Parliament.

09:30
Lord James Douglas-Hamilton (Lothians) 

(Con): I agree with everything that Fiona Hyslop 
said. I believe that the minister has done the 
Parliament, voluntary bodies and charities a 

service by ensuring that affected bodies are 
consulted on the timescale for introducing 
retrospective checking and the fundamental 
character of such checks. I hope that, in the next 
parliamentary session, the regulations are 
considered with particular care, as they will be 
very important.

Donald Gorrie (Central Scotland) (LD): 

Can the minister also assure us that the 
voluntary sector will be given a fair shout when the 
various people involved are consulted? As has 
been said, the professional public sector is geared 
up for retrospective checking because it has lots of 
officials who can organise such things, whereas 
many voluntary organisations do not. I would not 
like the local government sector to outvote the 
voluntary sector in any consultation. Small 
voluntary organisations find it harder to come to 
meetings during the day to discuss such things.

Many 
of the issues around the bill are to do with 
proportionality. Rules that may be reasonable to 
impose on someone who has one-to-one contact 
with children or vulnerable adults and in situations 
in which great care needs to be taken should not 
be applied in exactly the same way to those who 
are only in the presence of a group of young 
people along with other adults. There seems to be 
no proportionality in that way. Can the minister 
assure us that proper consideration will be given 
to ensuring the need for proportionality? The role 
that the individual plays should be taken into 
account, so that people who are only marginally 
included in the system are not involved in a lot of 
bureaucracy.

I have great confidence in the minister, but we 
are being asked to have great confidence in future 
ministers, and a future Government might have a 
slightly nutty minister from the flat earth party. We 
are also being asked to have great confidence in 
the civil servants. Recently, I was given examples 
of the rules that civil servants produced following a 
somewhat similar bill two or three years ago. All 
those rules were so bad that they had to be totally 
undone and rewritten. We are being asked to have 
great faith in people in whom I do not have faith.

Can the minister give some reassurance on 
those points?

Dr Elaine Murray (Dumfries) (Lab): In 
response to Mr Gorrie’s comments, I think that he 
has missed the whole point of the amendments. I 
am extremely pleased to see amendment 1, as I 
lodged a similar amendment at stage 2 that I did 
not press because the Executive agreed to 
reconsider the matter. The entire reason for 
lodging the amendments in this group is to allow 
Parliament to have another look at the issue. In 
doing that, the Executive is responding to 
concerns that the voluntary sector raised with both 
the Finance Committee and the Education 
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Committee. The reassurance that Mr Gorrie seeks 
is in amendment 1. That is the purpose of it.

The Finance Committee—of which I was a 
member at the time—had significant concerns 
about the costs that might arise if retrospective 
checking was introduced too early. The concern 
was not just about the cost to the voluntary sector 
but about whether the system would be able to 
cope and whether there might be increased costs 
on the Executive.

Amendment 1 provides all of us with another 
chance to consider the system that is being 
introduced. For the subject committee, the 
amendment reinforces the opportunity—which it 
would have had anyway—to scrutinise the matter 
when it considers the regulations. The successor 
committee to the Finance Committee will have 
another opportunity to consider the matter 
because of the powers that that committee has to 
look at statutory instruments. The committees of 
the Parliament will be able to reassure themselves 
about the scheme. The amendment will also allow 
the voluntary sector, which raised its concerns 
with us, to be consulted on the implementation of 
the scheme. For those reasons, I very much 
welcome the amendment.

I also welcome the fact that the regulations will 
be introduced under the affirmative procedure, so 
they will require the approval of the full Parliament. 
The matter will be considered not just by 
committees but by the full Parliament. I hope that 
that will reassure the voluntary sector that the 
Education Committee and the Executive have 
listened carefully and responded to the sector’s 
concerns.

Robert Brown: 

When one has been stung by a bee once—the 
Executive probably was stung by a bee when it 
was dealing with retrospection under POCSA, 
although I hasten to add that that was prior to my 
involvement in the Education Department—it is not 
a good idea to put oneself beside the bees’ nest 
another time to be stung again. We are well aware 
of the issues that arise with regard to 
retrospection, which is a complex, difficult and 
technically involved procedure. We want to ensure 
that we get it right. We have given every possible 
assurance that we will get involved with all the 
stakeholders. We should bear it in mind that the 
voluntary sector is involved in the procedure 
because, when the POCSA arrangements were 
being considered, that sector wished to be 
involved and said that it wanted the same 
protections that were to apply to the statutory 
sector.

I am grateful for colleagues’ 
comments, but there is an element of overstating 
the point. As Elaine Murray rightly said, the 
purpose of amendment 1 is to deal with the issue. 
I have made strong statements from the start of 
the bill process about what will happen in relation 
to retrospection, including the costs. As Fiona 
Hyslop is well aware, the costs will be consulted 
on. Nevertheless, perhaps because we are at the 
tail-end of the present session of Parliament, or 
perhaps because of wider issues, there is a feeling 
that, as Donald Gorrie put it, members of the “flat 
earth party” might take over from Hugh Henry and 
me in the next session. It is open to the new 
Parliament to pass a new bill and to take an 
altogether different approach, if that is what it 
wants to do. However, there is broad all-party 
sign-up to the bill’s general direction of travel, 
which is an important reassurance. The 
statements that Fiona Hyslop, Lord James 
Douglas-Hamilton, Iain Smith, Elaine Murray and 
others have made during the bill’s passage about 
the direction of travel show that there is an all-

party commitment to the proposals on 
retrospection.

I say to Donald Gorrie that it is a bit of a mistake 
to think of the voluntary sector as one organisation 
or as a sector that is made up of organisations 
with similar characteristics. The voluntary sector is 
enormously diverse: it has large, national 
organisations with bureaucracies that are as big 
as local authority bureaucracies; and it has small 
organisations that have no bureaucracy at all and 
which operate locally. Therefore, it is not helpful to 
view the voluntary sector as one concrete sector 
that has the same characteristics across the 
board. The point is that the voluntary sector and 
other stakeholders, of whatever size and shape, 
will be involved in the consultation. That will not, 
as Donald Gorrie suggested, be a matter of voting; 
it will be about considering the value of the 
contributions and dealing with the effects on 
organisations. That is exactly what we have said 
about the consultation.

As the Education Committee knows, although 
we have not produced the relevant regulations, we 
have produced the policy information that will be 
used to determine the regulations. That has given 
all stakeholders a flavour of what might be 
involved. That information sets out the choices on 
costs, the way in which retrospection will be 
handled, the timescales and other issues.

The debate has been useful, but I do not want to 
overstate the issue. We will consult on the issues 
of retrospection, including whether and how to 
proceed with it, at what rate and in what order. 
Everybody who has something to say will be 
involved in the process. We will take the 
necessary time over the matter and, I hope, 
produce measures with which everybody who is 
concerned is comfortable. In addition, if my 
assurances as the current minister are not 
sufficient, we will have reinforcement, or a double 
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lock, as a result of amendment 1, which will mean 
that the measures will receive the maximum 
parliamentary scrutiny. That ought to give as much 
reassurance as possible to anyone who has a 
concern about or interest in the matter. I hope that 
people will take as having considerable standing
the assurances from Scotland’s Parliament on 
how we will proceed.

Amendment 1 agreed to.

Amendment 2 moved—[Robert Brown]—and 
agreed to.

Section 37A—Restrictions on listing in 
children’s list

The Presiding Officer: Group 4 is on the 
independent barring board. Amendment 3 is 
grouped with amendments 4, 6 and 10.

Robert Brown: 

I move amendment 3.

The amendments are relatively 
technical. During stage 2 consideration, Iain 
Smith—that man again—asked me to reconsider 
the references to the independent barring board, 
which will make barring decisions for England and 
Wales and Northern Ireland, with a view to making 
those references easier to follow. Accordingly, the 
amendments will tidy up the references to the IBB. 
My briefing note makes considerable play of the 
difference between acronyms and initialisations, 
but I will not bore the Parliament with that. The 
issue is about the standing of initialisations and 
when the first reference that explains what they 
mean should appear in the bill.

Amendment 3 agreed to.

Section 37B—Restrictions on listing in adults’ 
list

Amendment 4 moved—[Robert Brown]—and 
agreed to.

Section 48—Correction of inaccurate scheme 
record

The Presiding Officer: Group 5 is on the review 
of information in scheme records. Amendment 30 
is grouped with amendment 31.

Iain Smith: 

By definition, non-conviction or soft information 
has not been tested in court. Therefore, 
information may appear on an applicant’s 
disclosure that the applicant did not previously 
know existed in police records. I have examples of 
that from my casework. One person who applied 
for an enhanced disclosure check found out when 
the certificate came back that there was 
information that they had been seen to be involved 
in buying or selling drugs in a pub. The person 
denies that that ever happened, but the police held 
the information. The information was not disclosed 
to the person because the police are always 
gathering information about drugs activities as part
of wider inquiries to try to catch dealers, so the 
person did not have the opportunity to challenge 
the accuracy of the information until they found it 
on their enhanced disclosure certificate. I know 
that I am not alone in having dealt with such 
cases. That person may be able to prove that they 
were not even in the pub when the alleged 
incident took place. There may have been a 
malicious allegation. In other cases, the police 
may hold information that is relevant to child 
protection, but which is not reliable. For example, 
a person may have been seen hanging round 
school gates. That may be true, but they might 
have a perfectly good explanation for that—for all 
we know, they might be dating one of the 
teachers.

The issue goes to the heart of the 
Bichard recommendations. After the Soham 
murders, an issue was raised about the failure of 
police forces to share soft information that they 
had about people and which could have been 
used to ensure that those people did not work with 
children. There is a question whether the Soham 
murders would have been prevented if that 
information had been shared, but the issue was 
raised and led to the Bichard inquiry and thus to 
the recommendations. In Scotland, we already 
have ways of sharing such information: POCSA 

and the Police Act 1997 allow for enhanced 
disclosures to include some soft information from 
police sources, with certain assurances about the 
reliability of the information. We have heard about
the 5x5x5 check that police forces carry out into 
the reliability and relevance of such information.

There is a lack of clarity about the nature of the 
appeals that are possible when such information 
appears on an enhanced disclosure certificate or, 
under the bill, a scheme record. I am pleased that 
at stage 2 the Executive lodged amendments to 
section 48, which is on the correction of inaccurate 
scheme records, to deal with some of the issues. 
Section 48 now provides a clear way in which 
people can deal with two types of situation. The 
first is when there are issues of factual accuracy. 
For example, if a person’s scheme record says 
that they have a conviction for speeding, but they 
do not have such a conviction, they will be able to 
request that it be corrected and, if there is a 
refusal to correct the record, the issue can go to 
the Scottish information commissioner. The 
second situation is when an issue arises about 
whether a conviction is relevant to a person’s 
suitability to work with a protected group. There is 
now a clear procedure in the bill under which such 
a matter can be referred back to the chief 
constable, who will review the relevance of the 
conviction or piece of information to working with 
the protected group.
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A third situation is the one to which I referred 
earlier, when the issue is the reliability of the non-
conviction or soft vetting information that the police 
hold. The purpose of amendments 30 and 31 is to 
establish that that type of information is also 
subject to review by the chief constable under 
sections 48(4) and 48(5). The intention is to clarify 
the situation and to ensure that people who think 
that the police have inaccurate information about 
them can challenge that information, have it 
reviewed by the police and, perhaps for the first 
time, put their case to the police as to why that 
information is not valid.

I move amendment 30.

09:45
Robert Brown: 

Through constituency cases, colleagues will be 
familiar with issues around the information that is 
provided on an enhanced disclosure. Iain Smith 
mentioned one or two of the issues that have been 
raised with him. The Executive lodged 
amendments at stage 2 to clarify the rights of 
individuals to review such information and no 
further amendments to the bill are required. 
However, I will give members a bit more 
information about how the system works.

Iain Smith’s point is fairly 
substantive, and I am grateful to him for raising it. 
The Executive has had some discussions with him 
and the Education Committee during the passage 
of the bill to try to flesh out some of the issues on 
accuracy.

First, national guidance—in the form of a code of 
practice and a national manual for the recording 
and dissemination of intelligence material—
provides robust arrangements for governing the 
collection and retention of information. That 
guidance is the basis of the Scottish police 
service’s policy for the creation, review and 
weeding of records on the Scottish intelligence 
database. Information that the police gather is 
added to the database only after it has been 
assessed using a standard grading system that is 
used by all police forces throughout the United 
Kingdom; the 5x5x5 system grades information 
according to the reliability of its source, its 
accuracy and whether the source needs 
protection.

The 5x5x5 system covers information that is 
used for police purposes. That is not quite the 
same as what will end up on a scheme record, but 
it means that the accuracy of the information has 
been assessed before it is added to the Scottish 
intelligence database. That does not mean that 
information that cannot easily be verified will not 
be put on the database, but it means that an 
operational officer who assesses the information 

will be aware of its reliability and accuracy and will 
be able to treat it appropriately for their purposes.

The police have agreed national guidance on 
the disclosure of non-conviction information under 
the bill to ensure a consistent approach. That 
approach is underpinned by a quality assurance 
framework, which is being piloted in Fife and 
which will be rolled out to the other seven forces in 
the coming months. Her Majesty’s chief inspector 
of constabulary for Scotland will audit compliance 
with the quality assurance framework as part of his 
regular inspections of forces, the results of which 
are published.

The amendments that we made to the bill at 
stage 2 clarified the fact that individuals will be 
able to ask for a review of non-conviction 
information that is included on a scheme record on 
the basis that it is not relevant, as well as on the 
basis that it is inaccurate. The short answer to Iain 
Smith’s question about whether individuals will be 
able to challenge inaccuracies of the kind to which 
he referred is yes. Chief constables will be 
required to review the information that has been 
disclosed. If an individual is unhappy with the 
outcome of such a review, he or she can ask the 
chief constable for a review under the Data 
Protection Act 1998. That act is reserved and 
therefore it is not open to us to amend it, but it is in 
the background of such situations. If the request to 
the chief constable for a review under the act fails, 
the individual can ask the information 
commissioner—not Kevin Dunion, but the United 
Kingdom information commissioner, whose job it is 
to oversee the operation of the Data Protection Act 
1998—to conduct an assessment. If the 
individual’s complaint is upheld, the information 
commissioner can direct the chief constable to 
amend or delete information if necessary.

That is the broad assurance on the matter, but it 
may be worth while saying a little bit beyond that. 
An individual has the right to ask the chief 
constable for a copy of all information that is held 
about them, for which a £10 fee is payable. An 
individual may find out that the police hold 
information about them by way of an enhanced 
disclosure but, at any time, they can get a copy of 
any information that is held on them.

The chief constable is under a duty to ensure 
that the information that is held about an individual 
is accurate and is held for purposes that are 
allowed under the data protection legislation. I 
have explained that an individual has the right to 
explain what is wrong with the information, that the 
chief constable must consider the request for 
review and that the case could go to the 
information commissioner for an assessment. If 
the commissioner thinks that the law has been 
broken, he will give the police advice and ask 
them to solve the problem. If there is any dispute, 
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the information commissioner can issue an 
enforcement order that requires the police to solve 
the problem.

An individual also has the right to take the case 
to court for judicial review following the 
commissioner’s decision. There may be 
circumstances in which personal data, although 
inaccurate, accurately reflect information obtained 
from a third party. In that situation, the court will 
consider whether the police took reasonable steps 
to ensure that the data were correct, having regard 
to the purposes for which they were obtained and 
processed, whether the individual has notified the 
police that the data were inaccurate and, if so, 
whether the data indicate that fact. The court may 
order the police to amend or destroy the data or 
may make an order that requires the data to be 
supplemented by a statement that relates the true 
facts.

I hope that that provides wider background to 
this complex and difficult area. My principal point 
is that there is a procedure, which involves an 
application to the chief constable to correct or 
otherwise amend information, then an overview by 
the information commissioner under the Data 
Protection Act 1998 and thereafter an appeal to 
the court.

Iain Smith: I am conscious that the minister is 
coming to the end of his remarks. Will he assure 
me that the procedures through which members of 
the public who have concerns must go to make 
appeals will be covered by guidance?

Robert Brown: I am happy to give that 
assurance. The matter is complex. We will come 
to guidance shortly, but it is entirely appropriate 
that the links with the Data Protection Act 1998 be 
referred to in guidance so that the appeal or 
review mechanisms are clearly described for those 
who have to operate the bill. That is a central part 
of the information that we should give people in 
the guidance that we will draw up on the bill.

Iain Smith: 

Amendment 30, by agreement, withdrawn.

My main purpose in lodging 
amendments 30 and 31 was to get on the record 
the information that the minister has given and an 
assurance that the issues will be covered in 
guidance. In the light of the minister’s response, I 
wish to withdraw amendment 30.

Amendment 31 not moved.

Section 60—Power to use fingerprints to check 
applicant’s identity

The Presiding Officer: Group 6 is on 
fingerprints. Amendment 12 is grouped with 
amendments 13 and 28.

Robert Brown: 

I move amendment 12.

During stage 2 consideration, I 
agreed to consider further the provisions in the bill 

that relate to the use of fingerprints to confirm the 
identity of scheme members and applicants to the 
scheme. The committee was rightly concerned to 
limit the taking of fingerprints to circumstances in 
which it was absolutely necessary. Such a power 
already exists in the Police Act 1997 in respect of 
enhanced disclosure but is used very infrequently. 
Amendments 12, 13 and 28 tighten the provisions 
in the bill and the 1997 act to allow ministers to 
use fingerprints for the purposes of identity 
checking only if the other forms of evidence that 
are provided are insufficient. In essence,
fingerprints will be used only as the method of last 
resort for confirming identity.

Iain Smith: 

Amendment 12 agreed to.

I thank the minister for responding 
to the issues that were raised at stage 2. My 
concern at that stage was that the bill could allow 
for the taking of fingerprints to confirm identity to 
become routine rather than remain the exception, 
and I am pleased that amendments 12, 13 and 28 
clarify that it would be used only in exceptional 
circumstances in which no other means of 
identification was sufficient to guarantee that the 
person was who they said they were. I welcome 
the amendments.

Amendment 13 moved—[Robert Brown]—and 
agreed to.

Section 64—Unlawful requests for scheme 
records etc

The Presiding Officer: Group 7 is on unlawful 
requests for scheme records: permitted purpose.
Amendment 35 is the only amendment in the 
group.

Robert Brown: 

The stage 2 amendments allow, for example, a 
council to ask to see the scheme record 
disclosures of the employees of a bus company 
that provides school bus services. However, as I 
informed the committee at the time, there will be 
no obligation on any individual to consent to such 
a request. As the power was only that contracting 
bodies could ask to see disclosure records, I 
considered that it was unlikely to be controversial.
However, a number of voluntary sector service 

Despite the smallness of 
amendment 35, the matter that it addresses is not 
unimportant. Members of the Education 
Committee will recall that we lodged amendments 
at stage 2 to allow contracting bodies to ask to see 
disclosure certificates for a contractor’s 
employees. Those amendments were made with 
school transport services in particular in mind. I do 
not know why East Renfrewshire is always central 
to such matters, but an example from there had 
been in the public domain.
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providers have since expressed serious concerns 
about the provision.

Jackie Baillie (Dumbarton) (Lab): The minister 
has acknowledged that voluntary organisations 
that provide regulated care services on behalf of 
local authorities have raised concerns that powers 
in section 64 could be used to allow 
commissioning authorities to override their 
recruitment decisions. Such concerns have been 
raised with me as well. Will the minister reassure 
me that that is not the intention of the stage 2 
amendment by clarifying what circumstances he 
envisages will be prescribed in future regulations?

Robert Brown: 

A general issue that the Education Committee 
considered was how to prevent public authorities 
from gold plating the provisions in the bill as a self-
protective mechanism. Something of that spirit lies 
behind some of the issues under consideration. I 
will explain further the background to amendment 
35.

I am grateful to Jackie Baillie for 
her intervention. It is not the policy intention to 
allow commissioning authorities to override 
recruitment decisions, and the bill provides no 
such mandate, with or without amendment 35.

The voluntary sector service providers that have 
been in contact with me and with officials—and, I 
am sure, with Jackie Baillie and other members—
have expressed particular concerns about the 
implications for compliance with employment law 
and contract renegotiation. A number of those 
concerns were valid, which is why we lodged 
amendment 35. However, we did not want to lose 
the bill’s flexibility in its entirety because it is clear 
that there are some circumstances in which it is 
appropriate for the contracting body to be able to 
ask to see the contractor’s employees’ scheme 
records. We need to have detailed discussions on 
implementation with the Convention of Scottish 
Local Authorities and the service providers that 
have an interest in the issue before it can be finally 
resolved.

Amendment 35 will give ministers a power to 
prescribe in regulations the circumstances in 
which it would be appropriate for a person other 
than the employer to be able to ask to see scheme 
record disclosures. As is the case with other 
significant regulations in the bill, we will formally 
consult on any such regulations made under that 
power. The bodies that are consulted will include 
contracted service providers, councils and 
COSLA, in particular. That will give us the 
opportunity to consider a difficult and complicated 
area in full and to avoid unintended 
consequences.

I hope that members will support amendment 
35, which the Executive lodged in response to the 
concerns of stakeholders. The development of the 

amendment is a good example of parliamentary 
consideration progressing the argument and 
arriving at a reasonably sensible outcome.

I re-emphasise that it is not the policy intent to 
allow recruitment decisions to be overridden. I do 
not want to prejudge the consultation, but it might 
be possible to make a distinction between 
transport providers, who might be said to have 
expertise in transport but not in child protection, 
and voluntary sector providers who provide a child 
protection or child enhancement service of some 
sort, in relation to which the issue is rather 
different. We are certainly not in the business of 
trying to implement a double lock, whereby double 
checks would be necessary. Our aim is quite the 
opposite—the thrust of the bill is about simplifying 
procedures and making the process more 
manageable and moveable for the people on the 
ground who will be affected by it. I hope that that 
provides members with reassurance on the 
background to amendment 35 and section 64.

I move amendment 35.

Fiona Hyslop: 

The voluntary sector cannot be seen as one 
amorphous body, because in addition to small 
organisations that are about volunteering, it 
includes very large organisations that are 
commissioned by local authorities and health 
boards to provide services to children and to 
vulnerable adults. In that context, issues about the 
contract and servicing come into question, 
especially given that all the criminal sanctions in 
the bill relate to the responsibility of employers. In 
the circumstances that we are considering, the 
voluntary sector organisations are the employers 
and the statutory sector organisations are the 
commissioners. We must recognise that the thrust 
of the bill is to place on voluntary organisations the 
responsibility to ensure that they have their own 
records in place.

I welcome the minister’s 
comments, which have clarified the Executive’s 
policy intention. Further consideration of the 
matter will take place when the guidance is issued, 
which will deal with the prescribed circumstances 
in which such a request would be made. We will 
have to wait and see what comes out of that. The 
minister has clarified the policy intention.

I suspect that, in commissioning services from 
the voluntary sector, the statutory sector would 
include as part of the service requirements that the 
voluntary sector organisation concerned should 
have robust child protection arrangements. 
However, again the issue comes back to trusting 
independent organisations in the voluntary sector 
not only to have robust recruitment procedures in 
place, but to have the vigilance, when providing 
services, to identify when an individual might pose 
a risk to a child or to a vulnerable adult.
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The minister’s comments will go some way to 
alleviating the concerns of the voluntary sector. He 
is right to say that the attempt to see off a specific 
concern about school transport—in relation to 
which child protection or support for vulnerable 
adults is not the prime aim of the organisations 
that provide such services—has kicked off another 
concern. The guidance on the subject will be vital 
and, again, the consultation on it will be 
imperative.

10:00
Robert Brown: 

“It is an offence to request provision of, or to otherwise 
seek sight of, a disclosure record for a purpose other than 
the permitted purpose.”

I want to make one observation 
in reply, which relates to the purpose of section 
64. Section 64 does not open up all sorts of things. 
It says specifically:

In a sense, amendment 35 will widen the chink 
very slightly. We are not criminalising all requests 
for such information in circumstances in which that 
would not be appropriate.

The wider issue, which might not be covered 
directly by section 64, can be dealt with under the 
guidance and the prescribed permitted purpose. In 
addition to the issues that we have discussed 
today, that will cover the background in complex 
areas of employment law, tendering and service 
specification. Amendment 35 will give us the 
power to get the right balance, in consultation with 
the people in the sector who will be affected.

Amendment 35 agreed to.

Section 67—Fees

The Presiding Officer: Group 8 is on fees. 
Amendment 36, in the name of Lord James 
Douglas-Hamilton, is grouped with amendments 
14, 19 and 37.

Lord James Douglas-Hamilton: 

The SCVO has asked for amendment 36, which 
would secure in statute the current free checks for 
volunteers. As a new development, it would also 
waive fees for vetting paid staff in the voluntary 
sector, which would be particularly welcome 
during the initial phasing-in period of retrospective 
checking because the set-up cost is a particular 
worry. On the basis that the phasing-in period is 
likely to be three years, the SCVO has estimated 
that the total set-up cost will be £24 million, £3 
million of which will be to pay fees for vetting the 
120,000 paid staff who work in the voluntary 

sector. Although the Executive disputes the total of 
£24 million, I understand that the forecast of £3 
million for fees is perfectly reasonable. Given that 
£3 million is a lot of money for voluntary 
organisations to find over a short period and that, 
furthermore, it is part of a considerably larger cost, 
amendment 36 asks that it be eliminated.

Amendment 
36 seeks to relieve the understandable concerns 
of the voluntary sector about the costs of the new 
scheme. Those concerns have been ably 
channelled through the Scottish Council for 
Voluntary Organisations.

Amendment 36 also seeks to have fees for on-
going checks waived once new retrospective 
checking has been completed. I concede that 
fewer on-going checks may be conducted than is 
the case at present, but the cost of a check has 
increased by 47 per cent in the year since the 
introduction of the outgoing Protection of Children 
(Scotland) Act 2003 regime. The indications are 
that the introduction of the new system will, at a 
stroke, increase the cost of a full check by 30 per 
cent. On the basis that such increases may 
continue, I believe that there is a strong case for 
the voluntary sector to be considered for 
exemption.

I applaud the minister’s commitment to 
continuing to pay the costs of checking volunteers 
who work in the sector, but I feel that the 
distinction between volunteers and the paid staff 
who work alongside them is somewhat artificial in 
the context of checks. In practice, any fee that is 
levied on a paid member of staff will still be borne 
by the voluntary group. It is a mistake to assume 
that if a voluntary organisation can afford paid 
help, it is somehow able to bear the same financial 
burden as a public sector body. Given the 
importance of the issue, and to safeguard against 
the actions of a future, less reasonable, minister, I 
ask that consideration be given to including the 
necessary provision in the bill.

Amendment 37 would introduce use of the 
affirmative resolution procedure for the adjustment 
of fees. That is of great importance to voluntary 
groups: it would ensure that any future changes to 
the fee structure or level would be subject to the 
affirmative resolution procedure, which would 
make ministers more accountable for, and would 
ensure greater scrutiny of, any such changes than 
would the use of the negative procedure, for which 
the bill currently provides. There must be provision 
for stronger scrutiny of future decisions, for which 
ministers should be firmly accountable. That is the 
case because the Executive has preferred to defer 
such decisions to future ministers, rather than to 
set out many of the details in the bill. The 
Executive has also frequently allowed its plans to 
speed ahead of the process of consulting those 
who will be affected by the bill. Amendment 37 
represents a necessary safeguard.

I welcome amendment 14, in the minister’s 
name, which will signal that fee inflation should be 
avoided. However, Executive amendments 14 and 
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19 do not negate the merits of amendments 36 
and 37.

I move amendment 36.

Robert Brown: 

Retrospective checking and fees are intricately 
linked, because a sudden introduction of 
retrospective checking will create a considerable 
cost and administrative burden on the voluntary 
and other sectors. However, if retrospective 
checking is spread out, that burden will not be 
created to the same extent. We have always said 
that fees will be fully consulted on when the bill 
has been passed. That remains the position.

I am grateful to Lord James 
Douglas-Hamilton for lodging amendments 36 and 
37 on an issue that has interested him and other 
members of the committee from the beginning of 
the bill’s progress. However, the amendments are 
based substantially on incorrect premises, which I 
will outline.

The fees that will be associated with the scheme 
were the subject of considerable discussion at 
stage 1, and of active committee consideration at 
stage 2, as is right. I am aware of the need to 
ensure that the charging regime is affordable and 
sensibly structured, so I repeat our on-going 
commitment to working closely with stakeholders 
to ensure that that is the case.

We are pretty clear about the cost of the regime. 
We have been through the experience of 
disclosure checks, when there were delays and 
more staff were taken on, and we have arrived at 
a plateau at which we can say that we know how 
the system works and what it costs. We know that 
the system is working fairly smoothly and that the 
new system will build on it to a large extent. We
are offering the sector a variety of arrangements 
for dealing with fees and, as a result of the 
improvements that the bill will make, there will 
probably be a reduction in the total fees paid.

There has been much alarmist and unnecessary 
scaremongering and misinformation about fees, so 
I hope that there will be a more measured 
discussion as the Executive works up the details 
through consultation of stakeholders. I emphasise 
that the total cost of the scheme will be similar to 
that of the current scheme, on which it is based.

Amendment 36 would exempt paid and unpaid 
workers for voluntary sector organisations from 
payment of fees. The provision would go much 
further than the current policy, whereby free 
checks are provided for unpaid volunteers but not 
for paid workers. Amendment 36 would pre-empt 
the full and detailed consultation on fees in which 
we will engage later this year. Section 67 is broad 
enough to allow for the making of regulations to 
exempt paid staff in the voluntary sector from 
paying fees, should such an approach be the 
outcome of consultation.

On a point of principle, I say that I am not 
convinced that paid employees in the voluntary 
sector should be treated differently from paid 
employees in any other sector, given that many 
voluntary organisations enjoy the support of the 
public sector, whether statutorily or through grant 
and support. We can explore whether we should 
expand the scope of free checks as part of the 
consultation—it would be inappropriate to 
mandate such an approach in the bill because 
consideration would have to be given to how the 
costs of additional free checks would be met.

Amendment 37 would apply the affirmative 
resolution procedure to fees regulations, which
would, for a number of reasons, be inappropriate. 
Most important, the approach would create 
practical difficulties in respect of modest inflation-
linked rises in fees. For example, the Education 
Committee routinely deals with yearly changes for 
grant support for St Mary’s Music School Trust 
Limited; such matters are uncontroversial and 
need not be dealt with through an elaborate 
procedure. I understand why Lord James Douglas-
Hamilton seeks assurance on the matter, but the 
negative resolution procedure is appropriate and 
will provide proportionate parliamentary scrutiny. If 
a big issue emerges about a major change in fees, 
the negative resolution procedure will allow 
members to make an appropriate fuss and to bring 
the matter to Parliament.

In the 99 per cent of cases in which there will be 
only routine changes, the fairly elaborate 
affirmative resolution procedure will not be 
necessary. I am certain that when Lord James 
Douglas-Hamilton was a minister he would not 
have acceded to requests for the affirmative
resolution procedure in relation to matters such as 
we are considering.

Lord James Douglas-Hamilton: Is the minister 
aware that when his party and the Labour Party 
were in Opposition, they called for the affirmative 
resolution procedure in similar circumstances on 
many occasions?

Robert Brown: 

Executive amendments 14 and 19 were lodged 
in response to the debate in the committee about 
the basis on which fees will be set. It is in no one’s 
interest to introduce a fee that will be a barrier to 

I take the point about what 
Opposition parties ask for—it is entirely 
appropriate to make such points and draw out 
issues. However, on balance, we must take a 
sensible approach to the use of the affirmative 
resolution procedure. As I said in an earlier 
debate, I am more than happy for there to be the 
full panoply of parliamentary scrutiny through the 
affirmative resolution procedure if necessary. 
However, section 67 sets out a sensible and 
proportionate approach, which we do not need to 
broaden.
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encouraging employment or volunteering. 
Amendments 14 and 19 will place a requirement 
on the Scottish ministers to have regard to a 
number of factors when they set fees, including 
the circumstances in which fees are payable and 
the desirability of maintaining a balance between 
quality, cost and revenue in the performance of 
ministers’ vetting, barring and disclosure functions.

Amendment 19 will ensure that the scope of the 
Scottish ministers’ consideration of the 
performance of their functions under the 
provisions in amendment 14 extends to 
disclosures that continue to be made under the 
Police Act 1997; for example, basic disclosures. 
That is important, because the agency will be 
running the whole disclosure operation and not 
just scheme record disclosures.

Lord James Douglas-Hamilton suggested that 
the 40 per cent fee increase for disclosure checks 
in April 2006 was an increase over the course of 
one year. That is not correct: the increase was the 
first since Disclosure Scotland began operating in 
2002—four years earlier—and was due to 
unexpectedly low demand for disclosures during 
the first years of the scheme’s operation. The 
background to the fee increase is more 
complicated than he suggested.

It was also disingenuous to suggest that the new 
scheme will push up the cost of disclosure by 30 
per cent. It is anticipated that the scheme will, over 
10 years, be somewhat less expensive to run than 
the current system. Of course, no decision on fee 
levels has been made because there will be 
consultation on the matter. Lord James Douglas-
Hamilton did not make good arguments for 
changing section 67 in the way that is proposed in 
his amendments.

Mr Adam Ingram (South of Scotland) (SNP): 

The voluntary sector is under significant financial 
pressure as a result of developments such as the 
phasing out of European social fund support. 
Throughout our discussions on the bill we have 
said that we do not want increased pressure on 
the sector to have the unintended consequence of 
a reduction in services to the vulnerable adults 
and children about whom we are most concerned. 
The Scottish Commission for the Regulation of 
Care set fees to cover its costs without consulting 
the sector and it is feared that the central barring 
unit might follow that example. We accept the 
minister’s reassurances about full consultation on 
the fees regime, but we need to build in to the 

system protection for the voluntary sector from 
inordinate rises such as we have witnessed.

The minister has acknowledged the voluntary 
sector’s concerns about fee levels for disclosure 
checks and the impact on their finances of large 
increases such as we have witnessed under the 
POCSA regime. However, he has dismissed such 
concerns rather too lightly.

There are also questions about the accuracy of 
the financial memorandum—it is unfortunate that 
the Executive has not rid itself of the habit of 
getting its sums wrong. In the circumstances, the 
least we can do is ensure that proposals for 
changes to fee levels are subject to full 
parliamentary scrutiny through the affirmative 
resolution procedure. Therefore, we support 
amendment 37.

Donald Gorrie:

10:15

I support the thrust of Adam 
Ingram’s argument. Many voluntary organisations 
are greatly concerned about fees. I accept the 
minister’s rebuke that we should not speak about 
the voluntary sector as though it were a 
homogenous globe, but many small organisations 
greatly fear that fees will go up. All history justifies 
that fear. POCSA was a complete shambles—it 
was a disaster in financial and administrative 
terms, so how will small organisations know that 
the new set-up will be any better? We have to 
assuage people’s fears about future increases.

I have taken an interest in the procedures of 
Parliament; the notion that people who are worried 
about a particular matter can somehow have it 
discussed in Parliament is a complete illusion. We 
must have rules so that, if the Executive wishes to 
do something, it has to come to Parliament for a 
vote. It is reasonable to request that the issue that 
we are discussing in this group of amendments 
should automatically come before Parliament.

I want to make a wider point. The concept 
behind the fees is that the system should be self-
financing. For lawyers or estate agents, for 
example, there should be a regulatory system to 
ensure that they operate honestly and within the 
rules and it is fair enough that those people should 
pay for that system out their fees. To impose the 
same sort of system on the voluntary sector, 
however, with its many different types of 
organisation, would be a serious policy mistake, 
based on a fallacy. People in those organisations 
give up their time to do exactly what Parliament 
and the Executive want. They organise good 
activities for young people, which—among other 
benefits—keep them out of trouble, and they 
organise help for older people, thus saving the 
health service and local authorities a great deal of 
money.

The organisations provide a public benefit at 
cost to themselves, so why should they be 
charged for people being studied to see whether 
they are fit to do the job? I accept that, at the 
moment, there is no charge for the individual 
volunteer, but the administrative costs to the 
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organisations will be considerable. We should not 
have a charging regime that affects them; in fact, 
we should financially help the organisations that 
provide advice to smaller voluntary organisations 
on how to get through the bureaucratic jungle. 
That would enable those smaller organisations to 
help their local communities—which is what they 
want to do—rather than filling in forms. There is a 
lot wrong in the Executive’s way of going about 
things.

Mr Kenneth Macintosh (Eastwood) (Lab): 

I do not doubt Adam Ingram’s concern—which is 
shared by all members of the Education 
Committee—for the voluntary sector, but I was 
rather amused to hear an SNP front-bench 
spokesman, who cannot seem to add up to £11 
billion, talking about the Executive having 
problems with its sums. However, I will get back to 
the subject of this debate.

I
begin my remarks with a general caveat: I hope 
that the minister will continue to monitor the 
impacts and the costs of this bill and other 
measures on organisations in the voluntary sector, 
which are undoubtedly in a vulnerable financial 
situation.

As Donald Gorrie reminded us, volunteers all 
have their disclosure costs paid for them, as is 
right. However, the voluntary sector ranges widely 
from what might be described as professional 
organisations through to the most ad hoc groups. 
The people about whom we are talking are paid 
staff; they are in the voluntary sector but they are 
paid employees. I am not sure that there is any 
logic in treating paid staff in the voluntary sector 
any differently from paid staff in the statutory 
sector—I do not see why a social worker who 
works for a voluntary organisation that provides a 
statutory service should be treated any differently 
from a social worker who works for a statutory 
organisation such as a local authority.

It is important that organisations in the voluntary 
sector recover their costs, and they should do so 
through the usual mechanisms—through their 
contract with the local authorities, the health 
authorities or whatever.

Fiona Hyslop: The member may recall a 
discussion that the Education Committee had with 
witnesses from the voluntary sector, who said that 
they expected to receive increased funding from 
the commissioning body in the statutory sector to 
cover the fees. However, the financial 
memorandum to the bill does not cover that. Will 
the member comment on that?

Mr Macintosh: 

As I was saying, it is misleading to give anyone 
special treatment, but we have to be careful to 
ensure that the voluntary sector continues to play 
its vital role in providing services across the board, 
so we should continue to monitor the situation.

For local authorities, the costs of 
disclosures are met—they are included in the
grant-aided expenditure for local government. All 
authorities that have contracts with voluntary 
sector bodies for provision of statutory services 

have a duty to meet those costs. That has to be 
built into the contract. The issue has therefore 
been addressed.

I want to speak about amendment 37 in 
particular. I tried to address the same issue with 
an amendment at stage 2. There is no doubt that 
the voluntary sector is genuinely anxious about the 
possibility of a radical increase in or realignment of 
fees. I accepted the Executive’s arguments and 
reassurances at stage 2, but I mooted the option 
of using the affirmative procedure to govern future 
changes in fee levels. The Subordinate Legislation 
Committee looked into the matter, and we decided 
that the affirmative procedure would probably be a 
disproportionate and cumbersome parliamentary 
procedure when most increases will be routine 
inflationary rises. Any future rises in fee levels will 
still be subject to the negative procedure; in other 
words, any abnormal or radical increase will be 
subject to parliamentary scrutiny. I do not doubt 
the ability of the voluntary sector or of 
parliamentarians to use the negative procedure 
effectively to raise any concerns.

Iain Smith: 

We have to consider a number of key points. 
Adam Ingram rightly voiced concern that we might 
have a gold-plating system. The care commission 
might decide how massive an organisation it 
wants to have, because it knows that it has the 
right to charge fees that will cover costs. However, 
what I think amendment 14 says is that the central 
barring unit will not be able to do that, but will have 
to take account of the quality and cost of the 
service and the fees paid. The central barring unit 
will not be able to do the kind of gold plating that 
caused so much concern to the voluntary sector 
during discussions on the care commission. It is 
important that amendment 14 sets down that the 
central barring unit will be required to operate 
efficiently and effectively, taking into account the 
fee levels and the bodies that it is setting those 
levels for.

I echo Ken Macintosh’s final 
comments. Having pursued the bill through the 
Education Committee, I am sure that the voluntary 
sector is more than capable of raising any future 
concerns over regulations that would significantly 
change the structure of fees.

The debate is largely about the impact on the 
voluntary sector. Parliament has talked about 
retrospection before, and I do not dispute that if 
we required everyone to be checked 
retrospectively within a very short period, it would 
have a massive impact on finances in the 
voluntary sector. Fees and retrospection are 
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linked. If there is not an immediate retrospective 
check of everyone involved, the financial impact 
on the voluntary sector will not be as great as has 
been feared. However, we should consider the 
fees to ensure that the voluntary sector is not put 
under unnecessary financial pressure. We have to 
acknowledge that the Executive is committed to 
maintaining the policy of paying the fees of 
volunteers within the voluntary sector. That is very 
important.

I am not convinced by the argument that says 
that people who work in the voluntary sector as 
paid employees should have their fees paid. 
Those costs should be included in any contractual 
arrangement for services that are provided for the 
statutory sector. If the costs are not covered by 
contracts, organisations should perhaps consider 
revising how they bid. It is important that workers, 
whether in the statutory or the voluntary sector, 
are all treated the same.

There are different categories of workers. There 
are workers who will be applying for the first time 
for any form of disclosure. It is fairly clearly set out 
in the financial memorandum that the fees for such 
people are unlikely to be very different from those
that are currently paid.

Secondly, there are workers who can use their 
scheme record to passport to other applications. 
They must currently pay for an entirely new full-
cost disclosure, but they will no longer have to do 
that. Because of the passporting arrangement, 
they will, at most, have a reduced cost short-
scheme record to pay for. That bit of the equation 
is forgotten when we have talked about fees. Most 
people who are currently paying for disclosure 
check after disclosure check will no longer have to
do that and their costs will be reduced. Ultimately, 
the cost to the voluntary sector will be reduced as 
a result.

The next category is those who may have an 
enhanced disclosure at present but who have not 
yet been retrospectively checked. When 
retrospection comes in, perhaps those who are 
already in the system under enhanced disclosure 
could be passported on to the new system at a 
reduced fee, rather than having to pay the full fee 
for a new check. The final category is those who 
have been in the system for many years and have 
had no disclosure check. They may have to pay 
the full initial cost. 

The important issue about the fees is that they 
are affordable. There is no logic in having routine 
changes to fees for inflation purposes subject to 
affirmative resolution. If a major fee structure 
change were made, I would expect consultation to 
be carried out and that the Education 
Committee—or whichever committee was 
appropriate—would conduct an inquiry into any 

negative resolution. I support amendments 14 and 
19 and reject amendments 36 and 37. 

Dr Murray: I have had a lot of sympathy for 
many of the points that have been raised by the 
voluntary sector, but I feel that amendments 36 
and 37 are based on concerns about the bill as 
introduced rather than the bill as amended. Lord 
James Douglas-Hamilton referred to retrospection 
being phased in over three years, but we have 
already passed an amendment today to put that 
process into regulations that will be considered by 
Parliament under the affirmative procedure. 

Fiona Hyslop: Bearing in mind that, for the 
reasons that have been stated by Dr Murray, 
retrospection and fees are inextricably linked, 
does not it make sense for retrospection and the 
fee level to be dealt with under the affirmative 
procedure?

Dr Murray: 

I want to comment on the idea that increases in 
fees should come back under the affirmative 
procedure. Like Ken Macintosh and Iain Smith, I 
feel that that is a disproportionate response. It is 
not necessary for every inflationary increase in 
fees to have to go through the affirmative 
procedure. Members have referred to future 
ministers being members of the “flat earth party”. I 
wonder whether the same members feel that 
future Education Committee members will be 
devoid of brains, because I am sure that if a 
negative instrument that proposes a huge increase 
in fees for the voluntary sector comes before the 
committee, someone on the committee will notice 
that and comment on it. The shadow Secretary of 
State for Scotland has described some of his 
colleagues as “clueless”. Perhaps that is being 
reflected in concerns about the composition of the 
future Education Committee. 

I was going to talk about that later. I 
am considering amendment 36 at the moment. It 
falls into the trap of treating all voluntary sector 
organisations as identical. As many members, 
including Ms Hyslop, have said during the debate, 
they are not all the same. I therefore prefer the 
approach in amendment 14, which will allow the 
circumstances in which fees are payable to be 
considered, and allow a more flexible approach to 
the different types of organisations in the voluntary 
sector. 

The voluntary sector had serious concerns 
about how the bill as introduced would affect the 
sector. Those concerns have been addressed 
adequately, so amendments 36 and 37 are not 
necessary. I commend amendment 14 as the 
appropriate way forward.

Robert Brown: Section 67 is important. I do not 
want to understate the importance of fee levels to 
the stakeholders, particularly those in the 
voluntary sector. I have a slight sense, however, 
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that we have not been debating what the bill is 
currently about or, in the light of assurances from 
ministers during the passage of the bill, about the 
process. The discussion has to some degree been 
off to one side of the argument. We are dealing 
with the bill as it is—I hope that members will take 
that into account when they vote on the bill later.

The bill is a reform of and follow-up to the 
existing disclosure arrangements, which we 
already know about. It is not a new care 
commission situation; it is a situation in which we 
know what the existing costs are and can predict 
the possible ramifications of charging those costs 
slightly differently. That is something that the 
consultation will take on board.

We are not adding to the burdens on the 
voluntary sector, either—quite the opposite. We 
are, in fact, reducing the burden on it and, all 
being well, we are reducing the costs on the 
voluntary sector. That is the context in which we 
must consider the bill. 

10:30
There are all sorts of genuine issues with regard 

to the way in which the voluntary sector is funded, 
but the question is whether the bill will create 
significant additional burdens or change how the 
voluntary sector is affected by charges. In total, it 
will not but, in practice, the detail is open for 
consultation. We are, after all, talking about a fee 
that is currently £20. We talked about various 
other computations that might be used, such as 
membership fees, annual fees, or a larger fee for 
the first disclosure and smaller fees for later ones. 
All of that is up for grabs. The fee structure must 
be seen as part of the wider recruitment process, 
which is what causes the cost to and the burden 
on the voluntary sector. The fees for disclosures 
are a small part of that. 

I entirely agree with Iain Smith’s comments on 
the contract costs—it is a matter of dealing with 
the local funding issues that affect individual 
voluntary sector organisations. Ken Macintosh 
mentioned the important issue of monitoring costs. 
If Parliament approves the changes in one of the 
later amendments, there will be an annual report. 
Assurances have been given in that regard, which 
should allow a sensible and reasonable decision 
when we come to the consultation arrangements 
about the fee situation, without our having to add 
in the rather cumbersome arrangements that are 
proposed by Lord James. 

Lord James Douglas-Hamilton: 

Amendment 36, by agreement, withdrawn.

These matters 
will, after consultation, come up in regulations in 
the next session of Parliament. In view of what has 
been said, I will not press amendment 36. 
However, on account of the significance of the 
secondary legislation that will come in due course, 

I see the issue of affirmative resolution in a very 
different light. I accept the minister’s suggestion 
that Governments often oppose affirmative
resolutions and that Oppositions invariably support 
them—there is an element of truth in that. 
However, it is the context that makes the 
affirmative procedure so important in this case 
because it could, if we are not extremely careful, 
lead to far-reaching decisions, which could impact 
adversely on the voluntary sector. It is not just 
inflation issues that arise out of the consultation 
and the decisions that are to be made in that 
secondary legislation—as Ken Macintosh inferred, 
those issues will be covered—but policy matters. 
Affirmative resolution would be a valuable 
safeguard in that context and it would be of great 
importance to voluntary groups. For that reason, I 
will press amendment 37 on the affirmative 
resolution for adjusting fees. 

Amendment 14 moved—[Robert Brown]—and 
agreed to. 

Section 69A—Consideration of suitability: 
supplementary

The Deputy Presiding Officer (Trish 
Godman): Group 9 is on fostering. Amendment 
15, in the name of the minister, is grouped with 
amendment 18.

Robert Brown: 

I move amendment 15.

Members will understand the 
importance of ensuring that foster carers, who look 
after some of the most vulnerable children in 
society, are appropriately vetted. At stage 2, the 
Education Committee agreed amendments that 
brought some types of public and private fostering 
into the scope of the scheme. I indicated then that 
we would consider the issues again at stage 3, 
particularly those relating to permanent foster 
carers, because there were a number of issues to 
bottom out in that regard. Committee members 
supported the inclusion of foster carers in the bill 
and the intention to introduce further amendments 
at stage 3. Those amendments cover other legal 
provisions under which children can be placed 
with foster carers, such as the permanence orders 
that were established by the Adoption and 
Children (Scotland) Act 2007—it is odd to look 
back on some of the issues that we have 
discussed and to see them enacted—and the 
supervision requirements that may be the outcome 
of a children’s hearing under the Children 
(Scotland) Act 1995.

Amendment 15 agreed to. 
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Section 71A—Police access to Scheme 
information

The Deputy Presiding Officer: Group 10 is on 
police access to scheme information. Amendment 
16, in the name of the minister, is the only 
amendment in the group. 

Robert Brown: 

I move amendment 16.

The bill was amended at stage 
2 to give the police access to scheme membership 
information. The policy intention is that the police 
should have access only to the names of 
members, the type of regulated work that they do 
and sufficient information to allow the person to be 
identified. Concerns were expressed at stage 2 
that section 71A would allow ministers to share an 
excessive amount of information with the police. 
Amendment 16 limits the use of scheme 
information that is shared with the police to 
confirming the identity of the individual in question. 
I hope that that narrowing of police access to 
scheme information will reassure members who 
had concerns about the potential scope of section 
71A.

Iain Smith: 

Amendment 16 agreed to.

I thank the minister for lodging 
amendment 16. I assure him that I am reassured.

Before section 87

The Deputy Presiding Officer: Group 11 is on 
guidance on the operation of parts 1 and 2. 
Amendment 5, in the name of the minister, is the 
only amendment in the group. 

Robert Brown: 

In response, I made a commitment to lodge an 
amendment placing ministers under a duty to 
issue guidance on the operation of the scheme 
generally. We had always intended to have such a 
duty, and it is helpful to put the power in the bill. 
Accordingly, amendment 5 places a duty on 
ministers to provide guidance on such matters as 
they consider appropriate in relation to the 
operation of parts 1 and 2 of the bill.

At stage 2, Education 
Committee members suggested various ways in 
which a guidance power might be useful at a 
number of points in the bill. In particular, Elaine 
Murray proposed a power in respect of section 18 
concerning police information and Iain Smith 
proposed guidance about the meaning of 
“regulated work” in the context of the regularity 
and frequency of that work, which was one of the 
subjects of debate at stage 2. 

I move amendment 5.

Fiona Hyslop: Amendment 5 is important 
because so much of the operation of the bill will 
come down to interpretation and reflecting on 

previous legislation. The understanding of what is 
or is not meant in certain areas of the bill is very 
important. Some definitions have to be clarified. 
The extent to which terms had to be defined in the 
bill or in guidance was considered at stage 2. We 
accepted in good faith the minister’s 
understanding that the most commonsense and 
reasonable approach was to put much of the 
definition in guidance. Amendment 5 is a technical 
amendment, but it will be fundamental to the 
successful operation of the legislation.

Iain Smith: 

Could the minister, when he sums up, assure us 
that there will be wide consultation, not only on the 
forthcoming regulations but on the guidance? In 
particular, will the next Education Committee have 
the opportunity to consider any draft guidance 
before it is finalised?

Concerns arose at stage 1 and 
stage 2 about mythical stories about school discos 
and so on, but we also heard some real stories 
about people being required to provide disclosure 
checks in clearly inappropriate and unnecessary 
circumstances. I welcome the minister’s intention 
to produce guidance on those issues that will, 
hopefully, clarify the circumstances in which a 
disclosure check or scheme record is and is not 
required, which is extremely important.

Dr Murray: 

“a protection of vulnerable organisations bill.”—[Official 
Report, 17 January 2007; c 31097.] 

I, too, welcome amendment 5. One 
of the concerns that was communicated to the 
Education Committee during consideration of the 
bill was the issue of people becoming risk averse, 
particularly when working with children. We have 
heard stories about, for example, parents not 
being allowed to get on to buses to fasten the 
seatbelts of their disabled children because they 
had not been disclosure checked. That sort of 
situation arises where there is confusion over 
when someone has to be a scheme member or 
needs to be disclosure checked. Organisations, 
rather than attracting blame, will tend to err on the 
side of caution and will seek the maximum level of 
disclosure to protect themselves. At one point, the 
bill was described as 

Without the appropriate guidance, organisations 
will use the legislation to protect themselves from 
litigation and blame. 

It is important that people have appropriate and 
robust guidance on who needs to be in the 
scheme and who does not. I welcome the fact that 
the Executive has lodged amendment 5 at this 
stage to make it absolutely clear that ministers will 
produce guidance and that there will be no excuse 
for such risk-averse behaviour under the new 
regulations. 

Robert Brown: I thank members for their 
comments on the amendment. The guidance will 
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be useful in helping to implement the act. During 
my time as a minister and, before that, as a back-
bench MSP, I have found that passing a good law 
is one thing, whereas implementing it is the rest of 
the iceberg—the real challenge—and no more so 
than with regard to the Protection of Vulnerable 
Groups (Scotland) Bill.

There will be wide consultation, specifically with 
the next Education Committee, on the guidance. 
We will want input, given people’s considerable 
experience and knowledge of the system. We 
need to involve the education sector in that 
process, too. 

In the background is a fear that people will adopt 
unnecessary or excessive approaches to the new 
legislation as they attempt to safeguard their 
organisations. We wish to avoid a gold-plating 
approach, as I have mentioned before. I think that, 
through guidance, we can do something to distil 
the sprit of what we are looking for. Elaine Murray 
mentioned the risk-averse nature of the debate 
surrounding the bill. That is an important point, 
and we need to consider that more broadly.

There are three levels at issue: the bill itself and 
its wording; the regulation and guidance that will 
support the bill; and advice, which I have 
mentioned a number of times. We will seek to 
provide advice—through the central registered 
body in Scotland and in other ways—to the small 
groups that will have to comply with the legislation 
so that they will have comfort and confidence in 
how the system will operate.

Amendment 5 agreed to.

The Deputy Presiding Officer: Group 12 is on 
the annual report. Amendment 17, in the name of 
the minister, is the only amendment in the group.

Robert Brown: 

We have always been clear about the need for a 
reporting mechanism of some sort between the 
Executive or organisation and the Parliament. We 
have discussed the way forward on that with 
solicitors. Amendment 17 places a duty on 
ministers to prepare and lay before Parliament an 
annual report detailing the performance of their 
vetting, barring and disclosure functions—
effectively, the operation of the central barring unit. 
That reporting requirement will be useful in holding 
ministers to account to the Scottish Parliament on 
a regular basis, and it will allow members and 
committees to raise issues on fees and other 
subjects on an annual basis if they wish to do so, 
in line with reporting arrangements in other areas. 
That will keep minds focused on delivering a 
strong performance through the new agency. I 
view the move as a positive one, which I think 
should command the acceptance of the 
Parliament.

Amendment 17 is important. 
The need for the Scottish Parliament to keep an 
eye on implementation has been a recurring 
theme throughout the parliamentary consideration 
of the bill. I obviously have no difficulty with 
implementation being subject to parliamentary 
scrutiny or with ministers being held to account. I 
have commented as such already this morning. I 
have given substantial undertakings to the 
Parliament as to how the Executive will run a 
detailed and inclusive consultation process with 
stakeholders to pre-empt and avoid any difficulties 
so that people are comfortable with the 
implementation of the act. I accept that the 
Parliament will seek something more than good 
intentions from current ministers—particularly at 
this stage in the electoral cycle. Lord James 
Douglas-Hamilton lodged an amendment at stage 
2 to require ministers to report on the operation of 
the legislation. We had a lot of discussion about 
that, and there was a fair degree of support for the 
idea in general. I am grateful to Lord James 

Douglas-Hamilton for raising the matter at that 
stage.

I move amendment 17.

Lord James Douglas-Hamilton: The minister’s 
initiative in response to requests from me at stage 
2 is very welcome. Amendment 17 will provide for 
monitoring of the implementation of a scheme that, 
frankly, still has some uncertainties attached to it. 
If it emerges that there is dissatisfaction or 
discontent in certain respects, the arrangements 
can be revisited by means of a committee inquiry. 
The safeguard is necessary, and I thank the 
minister.

Fiona Hyslop: 

We might reflect, however, that we have not 
given great consideration to Disclosure Scotland 
becoming an Executive agency. The minister 
might wish to take the opportunity now to say what 
progress has been made in preparing for that and 
whether there are any issues that Parliament 
should be aware of. That clearly gives ministers 
more responsibility—in the sense of 
accountability—but it might be helpful if the 
minister could give us some indication of what the 
plans are.

We might reflect that the future 
Education Committee will have its work cut out, 
given how many regulations it will have to 
consider, as well as the annual report. The current 
Education Committee has used its scrutiny and 
accountability powers for the annual reports of 
other organisations and, as Lord James Douglas-
Hamilton has said, that will be a key role for the 
future committee in this case. I thank Lord James 
for bringing the matter to the committee in the first 
place, and I thank the minister for responding 
positively with amendment 17.
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10:45
Donald Gorrie: The amendment is excellent but 

I would like the minister to tell us what would 
happen during the rest of the year, not just when 
the annual report is published. Experience shows 
that it is not always as easy as it should be for an 
MSP to get information from ministers about the 
operation of boards, quangos and so on that are 
carrying out Government policy but are not part of 
Government departments. When many people 
were coming to MSPs with information about the 
serious problems that were being experienced by 
Disclosure Scotland and the regulatory body that 
dealt with the voluntary sector’s applications, we 
found that it was difficult to get those problems 
dealt with by the Executive. Could the minister 
indicate the degree to which ministers will be able 
to query during the year if apparent failures by the 
new regulatory system are brought to their 
attention?

Robert Brown: 

All sorts of organisations are obliged to submit 
an annual report to the Parliament. Most of those 
reports are not subject to debate or detailed 
consideration by committees, but some are. The 
reports provide committees with an opportunity to 
have a structured debate on the operation of the 
agency on the basis of solid information from 
officials.

I thank members for their 
welcome for the important and central amendment 
17.

During the introduction of the legislation, there 
will be consultation on the level of the bar, the 
level of the fees and the retrospection issue. On-
going work will be done with the voluntary sector, 
stakeholder agencies and the next Education 
Committee on the details of those issues. There 
will be fairly close scrutiny of a series of aspects 
relating to the operation of the scheme.

Beyond that, it is open to members to hold 
ministers to account by way of parliamentary 
questions and press releases and, if the matter 
was felt to be important, through parliamentary 
debates. As well as the regular annual reports, 
there is a hillock of ways in which members can 
hold ministers to account.

The Parliament’s Education Committee will have 
a central role in that work, as it is the committee 
that has the greatest expertise in the detail of the 
operation of the scheme. I am fairly certain that, 
given the information and experience that the 
current Education Committee has gained—indeed, 
that I and other ministers have gained—it will be 
vigilant in taking forward any concerns that 
members might have in that regard. That ought to 
provide solid reassurances on the questions that 
Donald Gorrie raised.

Amendment 17 agreed to. 

Section 95A—Fostering

Amendment 18 moved—[Robert Brown]—and 
agreed to. 

Section 96—General interpretation

Amendments 6 and 19 moved—[Robert 
Brown]—and agreed to.

Section 99—Orders and regulations

Amendments 32, 33 and 7 moved—[Robert 
Brown]—and agreed to. 

Amendment 37 moved—[Lord James Douglas-
Hamilton].

The Deputy Presiding Officer: The question is, 
that amendment 37 be agreed to. Are we agreed?

Members: No.

The Deputy Presiding Officer: 

10:49

There will be a 
division. Since this is the first division in these 
proceedings, there will be a five-minute 
suspension.

Meeting suspended.

10:54
On resuming—

The Deputy Presiding Officer: 

FOR

We will proceed 
with the division, which will be a 30-second 
division.

Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Baird, Shiona (North East Scotland) (Green) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Brownlee, Derek (South of Scotland) (Con) 
Canavan, Dennis (Falkirk West) (Ind) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gallie, Phil (South of Scotland) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Mr Kenny (Lothians) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
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McGrigor, Mr Jamie (Highlands and Islands) (Con) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 
Scott, John (Ayr) (Con) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Swinney, Mr John (North Tayside) (SNP) 
Tosh, Murray (West of Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP)

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Kerr, Mr Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lyon, George (Argyll and Bute) (LD) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
May, Christine (Central Fife) (Lab) 
McConnell, Mr Jack (Motherwell and Wishaw) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 

Smith, Margaret (Edinburgh West) (LD) 
Wallace, Mr Jim (Orkney) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: 

Amendment 37 disagreed to.

The result of 
the division is: For 45, Against 56, Abstentions 0.

Schedule 2
REGULATED WORK WITH CHILDREN

The Deputy Presiding Officer: Group 13 is on 
regulated work with children and protected adults. 
Amendment 20, in the name of the minister, is 
grouped with amendments 21 to 24 and 34.

Robert Brown: 

At stage 2, we agreed with the principle of 
making that change to paragraphs 2 and 3 of 
schedule 2 and to consider changes elsewhere in 
that schedule. Although I supported the 
amendments to paragraphs 2 and 3 in principle, 
they were pre-empted by Executive amendments 
so we agreed to lodge amendments with a similar 
effect at stage 3.

Committee members will recall 
that Ken Macintosh lodged amendments at stage 
2 that sought to replace all instances of 
“employment” with “work” in both schedules that 
define regulated work. The effect of these 
amendments was to reduce the scope of regulated 
work so as to exclude from regulated work 
individuals who work alongside children and 
protected adults who are themselves volunteers.

Executive amendments 20, 21 and 22 make the 
changes to paragraphs 2 and 3 as promised. 
Amendments 23 and 24, read with amendment 20, 
similarly reduce the scope of regulated work in 
respect of paragraphs 4 and 5 when the activity is 
carried out in relation to children aged 16 or 17 in 
the course of the children’s work. We have not 
exempted work with children under the age of 16 
who are doing unpaid work, because we consider 
that there is a strong case for that remaining within 
the scope of the scheme.

Amendment 34 makes a minor adjustment to 
schedule 3, on regulated work with adults. The 
amendment removes paragraph 5(a), which Ken 
Macintosh’s amendment at stage 2 sought to 
modify. I am grateful to Ken for highlighting that 
provision because we have discovered that 
paragraph 5(a) is largely redundant, which is why 
we have introduced the amendment to remove it. 
We believe that scenarios caught by paragraph 
5(a) will also be caught by paragraph 5(b). The 
practical effect is to make paragraph 5 easier to 
read, which is worth while.

I move amendment 20.

Fiona Hyslop: The SNP will support 
amendment 20.
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The minister will be aware that, as far back as 
stage 1, I raised issues about young people aged 
16 and 17 who are volunteering with people who 
may be vulnerable adults or who may have other 
difficulties and need support. There may be issues 
about police records for any one of those people.

I welcomed the stage 2 amendments that 
recognised that many young people volunteer. We 
should not create extra bureaucracy that may 
prevent people from encouraging young people 
aged 16 and 17 to work with them. We may reflect 
on the debate about the position of the young 
person who volunteers to take minutes for a 
community council, the main purpose of which is 
not necessarily to provide services to children, but 
we cannot get into the ridiculous situation in which 
young people are prevented from volunteering 
because of the legislation. I therefore welcome the 
spirit of amendment 20 and the amendments that 
were lodged at stage 2 to address the issue.

Common sense and practical considerations 
must have a role in our approach to child 
protection. We must also acknowledge that 
another issue is setting the age of majority at 16. 
Indeed, Iain Smith lodged amendments at stage 2 
that suggested that we should consider a child to 
be someone under 16, but at that point we 
accepted the minister’s arguments for keeping the 
age bar at 18. Amendment 20 goes some way 
towards recognising the particular responsibilities 
of young people aged 16 and 17 who are 
volunteering and it addresses the need not to 
introduce unnecessary bureaucracy for those who 
provide volunteering opportunities or paid 
employment opportunities for young people aged 
16 and 17.

Mr Macintosh: 

Amendment 20 agreed to.

I add that the amendments that I 
lodged on behalf of the voluntary sector at stage 2 
were designed to ensure that we do not create an 
artificial barrier between paid employment and 
work in the voluntary sector and by implication 
diminish the contribution made by our voluntary 
sector. I thank the minister for lodging the 
amendments today.

Amendments 21 to 24 moved—[Robert 
Brown]—and agreed to.

11:00
The Deputy Presiding Officer: Group 14 is on 

regulated work with children: unsupervised 
contact. Amendment 25, in the name of the 
minister, is grouped with amendment 26.

Robert Brown: 

Ken Macintosh’s amendment at stage 2 gave 
children’s parents and guardians the right to agree 
that a friend can supervise their child’s contact 
with a worker and, by so doing, take that work out 
of the scope of regulated work. We had no 
difficulty with that, since it seems entirely 
reasonable for a parent to have the power to do 
that. We ought to recognise the central importance 
of the rights of parents in this context.

I thank Ken Macintosh for 
moving an amendment at stage 2 that clarified the
scope of the scheme in respect of unsupervised 
contact with children. Committee members will 

recall that I supported, and they agreed to, his 
amendment. However, I said at the time that we 
would need to lodge a further amendment at stage 
3 to give full effect to the suggested policy and 
make minor adjustments to the drafting. 
Amendments 25 and 26 fulfil that commitment.

We noted at committee that Ken Macintosh’s 
amendment should make it easier for those 
seeking to organise very informal voluntary 
activity. Amendment 25 extends the scope of his 
amendment by including not only personal 
relationships but family relationships. For 
consistency, amendment 26 ties the definition of 
family and personal relationships in amendment 
25 to those used in section 95, which provides the 
definition of work.

I move amendment 25.

Mr Macintosh: 

Amendment 25 agreed to.

I again thank the minister for 
lodging the amendments. The issue is to make it 
easier for decisions to be made at the margins 
about what is voluntary work and to clarify what 
decisions it is appropriate for adults, and for 
parents in particular, to make. I thank the minister 
for recognising the strength of the amendments.

Amendment 26 moved—[Robert Brown]—and 
agreed to.

The Deputy Presiding Officer (Murray Tosh): 
Group 15 is on regulated work with children: 
providing advice and guidance. Amendment 27, in 
the name of the minister, is grouped with 
amendment 38.

Robert Brown: 

Amendment 27 also responds to concerns that 
were raised by the Law Society of Scotland about 
the provision having a disproportionate impact on 
certain professionals, such as lawyers, as too 
many people might have been required to join the 

Amendment 27 narrows the 
scope of paragraph 6 of schedule 2 so that the 
provision of advice or guidance to children is only 
regulated work if it is not incidental to the provision 
of advice or guidance to adults, which echoes Ken 
Macintosh’s comments in the previous debate. 
The amendment brings the provision into line with 
paragraphs 2 and 3 of schedule 2, which deal with 
caring, teaching, instructing, training or 
supervising children, and which also have an 
“incidental” qualification.
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scheme as a result of them providing advice or 
guidance to children. I suppose that I should 
mention my membership of the Law Society of 
Scotland at this point.

Amendment 27 puts beyond doubt that, for 
example, a lawyer who has a small number of 
child clients as part of a service to the population 
more generally should not be considered to be 
doing regulated work. However, I do not accept 
the argument that no lawyer should ever be a 
scheme member because they are regulated by 
the Law Society of Scotland. Plenty of individuals 
who will be scheme members will also be 
regulated by a professional body of one kind or 
another. Scheme membership and professional 
body regulation have distinct purposes, which 
should complement each other, but they are not 
substitutes for each other. I also highlight that 
advice or guidance is restricted to that
“which relates to physical or emotional well-being, 
education or training”,

therefore a criminal defence lawyer advising a 17-
year-old about criminal charges would, in any 
event, fall outwith the scope of paragraph 6.

I would like to put it on the record that advice or 
guidance in relation to spiritual matters or spiritual 
well-being is included within the scope of 
paragraphs 6 of schedules 2 and 3. For children 
and adults, such advice on spiritual matters or 
well-being is considered to be captured by advice 
on emotional well-being. We had discussions with 
the Church of Scotland, in particular, on the 
matter, and it asked me to make the point clear on 
the record, which I am happy to do.

I believe that Lord James Douglas-Hamilton’s 
amendment 38 is an alternative response to the 
Law Society’s concerns. I hope that he will be 
reassured by my comments on the lead 
amendment. As I have said before, I do not agree 
with the basic tenet that any profession should be 
exempt from the scope of the bill on the basis that 
it is regulated in other ways. We should not 
exclude from the scheme simply because of their 
chosen profession individuals who have significant 
contact with children: we need to focus on risk and 
the level and type of contact that an individual has 
with vulnerable groups.

I reassure Lord James Douglas-Hamilton that 
schedule 2 can be amended by order if the 
provision turns out to have any adverse 
consequences for the legal profession or for the 
provision of legal services to children. On the 
basis of that reassurance, I hope that he will not 
move amendment 38.

I move amendment 27.

Lord James Douglas-Hamilton: 

Solicitors are considerably regulated with regard 
to the protection of children in such situations. The 
society has provided a guidance document entitled 
“Child Protection and Representation Principles for 
Children’s Lawyers” and it updates information on 
what is required on its website. That guidance has 
been tailored to the unique nature of guiding 
children through complex legal situations and is 
more appropriate than any general regulatory 
regime could be.

I mention that 
I am a non-practising Queen’s counsel, but I am 

unlikely to have a direct interest in amendment 38. 
Amendment 38 comes from the Law Society of 
Scotland, which questions whether the Parliament 
agrees to the inclusion in the meaning of 
“regulated work” the work that professionals who 
are already regulated undertake on behalf of 
children. A few solicitors in specific roles are 
disclosure checked, such as those who are 
curators in court, but the Law Society is concerned 
that paragraph 6 of schedule 2 will affect solicitors 
who deal with children in more general roles.

Amendment 27 goes a considerable way 
towards assuaging concerns. It will exempt 
solicitors who give children incidental advice as 
part of their main job of advising adults, but the 
core issue remains that solicitors are already 
sufficiently regulated, as are others whom 
professional bodies govern.

Under amendment 38, the scheme would still 
include staff of telephone advice lines and agony 
aunts in children’s magazines. Those are the only 
roles that are mentioned as examples in the 
explanatory notes to the bill. Those jobs are not 
currently regulated. Members of professional 
bodies, such as solicitors, operate in a different 
context. Initially, it was unclear whether ministers 
even intended the provision to extend to them. 
Amendment 38 would ensure that the provision 
did not apply to them and that their existing highly 
tailored regulatory regime would not be overridden 
by the general regime.

I intend to press amendment 38.

Robert Brown: 

The arrangements that we suggest in 
amendment 27 and in the power to amend 
schedule 2 by order if we have got the provisions 
wrong should reassure the Parliament sufficiently 
on the points that Lord James Douglas-Hamilton is 
right to raise.

I do not have much to add. I 
responded to Lord James Douglas-Hamilton’s 
observations when I said that incidental advice 
and some work would not be covered. There is no 
reason in principle for exempting lawyers as a 
category. Teachers, social workers and others are 
regulated by their own professional bodies, but 
they nevertheless require to be disclosure 
checked under present law.

Amendment 27 agreed to.
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Amendment 38 moved—[Lord James Douglas-
Hamilton].

The Deputy Presiding Officer: The question is, 
that amendment 38 be agreed to. Are we agreed?

Members: No.

The Deputy Presiding Officer: 

FOR

There will be a 
division.

Aitken, Bill (Glasgow) (Con) 
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con) 
Brownlee, Derek (South of Scotland) (Con) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gallie, Phil (South of Scotland) (Con) 
McGrigor, Mr Jamie (Highlands and Islands) (Con) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Petrie, Dave (Highlands and Islands) (Con)

AGAINST

Adam, Brian (Aberdeen North) (SNP) 
Alexander, Ms Wendy (Paisley North) (Lab) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baird, Shiona (North East Scotland) (Green) 
Baker, Richard (North East Scotland) (Lab) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Canavan, Dennis (Falkirk West) (Ind) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Finnie, Ross (West of Scotland) (LD) 
Gibson, Rob (Highlands and Islands) (SNP) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Kerr, Mr Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lochhead, Richard (Moray) (SNP) 
Lyon, George (Argyll and Bute) (LD) 

MacAskill, Mr Kenny (Lothians) (SNP) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
May, Christine (Central Fife) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morgan, Alasdair (South of Scotland) (SNP) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Swinney, Mr John (North Tayside) (SNP) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Wallace, Mr Jim (Orkney) (LD) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: 

Amendment 38 disagreed to.

The result of 
the division is: For 13, Against 87, Abstentions 0.

The Deputy Presiding Officer: Group 16 is on 
the power to disapply offences in relation to 
regulated work. Amendment 8, in the name of the 
minister, is grouped with amendment 9.

Robert Brown: Amendments 8 and 9 are 
designed to allow flexibility in the development of 
fostering policy and compatibility with the 
Safeguarding Vulnerable Groups Act 2006 for 
England, Wales and Northern Ireland. They put 
beyond doubt ministers’ power to create classes of 
regulated work whereby the individual is a scheme 
member and is subject to continuous vetting but is 
not caught by some or all of the barring offences in 
sections 33 to 36. The power can be used to 
extend the scheme and therefore to extend 
protection, but it will avoid the unintended 
consequences that can sometimes follow from the 
barring offences. That relates to the fostering 
matters that we dealt with earlier.
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I move amendment 8.

Amendment 8 agreed to.

Schedule 3
REGULATED WORK WITH ADULTS

Amendments 34 and 9 moved—[Robert 
Brown]—and agreed to.

Schedule 4
MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS

Amendment 28 moved—[Robert Brown]—and 
agreed to.

Schedule 5
INDEX

Amendment 10 moved—[Robert Brown]—and 
agreed to.

The Deputy Presiding Officer: 

11:11

That ends 
consideration of amendments. As members are 
aware, the allocation of time for proceedings is an 
art rather than a science. Today, we have finished 
early. We will suspend the meeting until 11:40, 
when we will return for questions.

Meeting suspended.
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Protection of Vulnerable Groups 
(Scotland) Bill 

The Presiding Officer (Mr George Reid): The 
next item of business is a debate on motion S2M-
5631, in the name of Hugh Henry, that the 
Parliament agrees that the Protection of 
Vulnerable Groups (Scotland) Bill be passed. 

14:56 
The Minister for Education and Young People 

(Hugh Henry): I thank my parliamentary 
colleagues, particularly members of the Education 
Committee, for their constructive and valuable 
input during the passage of the bill. I also thank 
the many individuals and organisations who 
provided the Education Committee and the 
Finance Committee with evidence and those who 
engaged constructively and positively with the 
Executive throughout the bill’s journey. A huge 
amount of work has been put into the bill. I pay 
tribute to the Executive bill team, who have 
worked assiduously in responding to many 
questions and comments and in supporting Robert 
Brown and me.  

As I came relatively late to the development 
process of the bill, I acknowledge Peter Peacock’s 
contribution to constructing and formulating the 
detail of the bill. I pay particular tribute to Robert 
Brown, my deputy, for the way in which he 
engaged with the Education Committee and with 
voluntary organisations throughout Scotland. He 
listened to them and worked extremely hard on 
some of the amendments that we discussed this 
morning. Robert is due a vote of thanks from all of 
us for helping to get the bill into its final shape. 
There is no doubt that that commitment and 
sharing of knowledge has led to a refined and 
improved bill, which will deliver a robust and 
efficient vetting and barring scheme for Scotland.  

The scheme will ensure that those who are 
proven to be unsuitable do not get access to 
children. Significantly, and for the first time, those 
people will also not get access to protected adults 
through work or volunteering. We all owe it to 
vulnerable members of our society to do what we 
can to protect them from those who would seek to 
inflict harm or danger on them. 

The scheme greatly reduces the bureaucratic 
burden of multiple disclosure checks and allows 
information to be continuously updated. It also 
dovetails with measures south of the border, thus 
ensuring that Scotland does not become a safe 
haven for those who would abuse vulnerable 
people.  

It is right to put on record the fact that the vast 
majority of people who work with children and 
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protected adults are committed and caring. They 
do a fantastic job. In many circumstances, they do 
work that is above and beyond the call of duty. 
They enhance greatly the quality of life of those 
with whom they work. However, regrettably and 
tragically, there is a minority of people who would 
do harm to those who are most in need of our 
protection and, often, those people try to use a job 
or a volunteering position as a means of gaining 
access to those vulnerable individuals. 

The bill’s purpose is to stop those people. It 
provides employers with an additional tool that, 
used in tandem with other safer recruitment 
measures, will begin to make a difference. That 
will help to ensure that they—and the rest of us—
can be confident that reasonable steps have been 
taken to keep unsuitable people out of the 
workplace. 

Since the stage 1 debate in January, more than 
300 amendments have been lodged that have led 
to a number of substantial improvements to the 
bill, including altering the definition of “protected 
adult” to ensure that it is based on prescribed 
health and welfare services; giving further 
assurances and reassurances in relation to fees, 
which we discussed this morning; and introducing 
retrospective checking by regulation, using the 
affirmative procedure. 

With regard to the sharing of child protection 
information, the Scottish ministers agreed—with 
considerable reluctance—to support the 
amendment to withdraw part 3, but we remain 
convinced that the provisions in that part of the bill 
are vital to address information sharing. I hope 
that the Parliament will return to that issue at the 
earliest opportunity. 

We intend to publish a draft code of practice at 
the earliest opportunity. Although it will be a non-
statutory code, it does not preclude information 
sharing being underpinned by legal duties at a 
future point. However, the passing of the bill is 
only one step towards having a modern, 
streamlined vetting and barring system. The next 
stages are vital and I want to reaffirm the 
Executive’s commitment to undertake full and 
detailed consultation on all aspects of 
implementation and significant secondary 
legislation. We will do that through a range of 
forums and groups and through consultation 
papers and events involving those who have an 
interest. In addition, we have made a commitment 
to lay before Parliament an annual report on the 
performance of the vetting and barring functions. 

We have no interest in implementing the bill in a 
way that denies the benefits that should flow from 
the new scheme. We have no desire to undo all 
the good work that has been done to promote and 
encourage volunteering in Scotland. We remain 
supportive of the sector in policy and financial 

terms. We believe that voluntary organisations 
deserve to have the same confidence in their staff 
as statutory and private organisations have in their 
staff and volunteers. 

The bill will not restrict the number of people 
who can work or volunteer in the vulnerable 
groups workforce. It does not require parents who 
are helping teachers out at a school event to be 
checked, nor is it intended to curb children’s 
normal, everyday physical and intellectual 
activities. The focus of the bill is on ensuring that 
unsuitable people do not come into contact with 
those who need protection. I think that the bill 
delivers a robust and effective scheme that is 
proportionate and sensible and is linked to 
recruitment processes and local risk assessment. I
commend it to the chamber.

I move,
That the Parliament agrees that the Protection of 

Vulnerable Groups (Scotland) Bill be passed.

15:03
Mr Adam Ingram (South of Scotland) (SNP): 

As a result of the dropping of part 3, on 
information sharing, and the amendments that 
were made at stages 2 and 3, the bill has been 
significantly streamlined. Indeed, some might say 
that it now appears to be something akin to a 
vehicle for subordinate legislation. There are, of 
course, inherent dangers in that. The devil is in the 
detail, and the Executive was unable to fulfil its 
undertaking to provide drafts of its subordinate 
legislation proposals prior to stage 2. Will future 
secondary legislation receive the level of scrutiny 
that the bill received?

I
pay tribute to the work of the Education 
Committee’s members and clerks and
acknowledge Robert Brown’s willingness to 
respond positively to the committee’s concerns 
about this technically complex bill. 

The Deputy Minister for Education and 
Young People (Robert Brown): I think that I am 
right in saying that the Executive did not undertake 
to provide drafts of the subordinate legislation in 
response to the committee’s demands. We said 
that we would come up with the policy 
arrangements that underlie the bill, which we 
delivered to the committee. 

Mr Ingram: 

Although we have been sceptical about the 
benefits of pushing ahead with the bill at this stage 
in the session—remember that a great deal of 
consultation has still to be conducted and the act 
will not be commenced until 2009; I stand to be 

That is not quite my recollection, but 
the point I went on to make was whether future 
secondary legislation will receive the same level of 
scrutiny as the bill received. Let us hope that it will.
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corrected on that—we do not take issue with the 
broad thrust of it, which is to provide children and 
vulnerable adults with better protection from abuse 
by people who work with them. Nor is there any 
significant opposition to the notion that a 
registration scheme of the type recommended by 
the Bichard report should be established. 

We should all be sceptical about the capacity of 
bureaucratic processes and procedures to provide 
watertight protection of children and vulnerable 
adults—they will not do so—but at least they 
provide a logical first line of defence, which I hope 
will ensure that anyone who has a record of 
harming children or vulnerable adults will not be 
hired to work with them.

The bill is an improvement on the regime under 
the Protection of Children (Scotland) Act 2003, 
owing to the introduction of continuous updating of 
disclosure checks and an end to multiple 
applications. However, it is important to recognise 
its limitations. We cannot afford to be lulled into a 
false sense of security by a tightening of the law. 
There are people who do not have a recorded 
history of harming vulnerable people but who are 
potential offenders and must be detected and 
prevented from causing harm. That is why we 
need to extend the debate about the protection of 
vulnerable groups beyond legislation and into 
policy and practice. 

We must recognise that the risk of harm cannot 
be eliminated, but the risks should be minimised 
and dealt with proportionately. That is not what is 
happening, however, and the result is a distortion 
of the relationship between adults—particularly 
men—and children. We have almost reached the 
stage at which the motivation of any man who 
wishes to work with children is automatically 
questioned. It is little wonder that many men now 
choose not to put themselves in such a position.

I accept that the minister has made significant 
concessions that should help to reassure the 
voluntary sector that it will not be unduly burdened 
by matters such as retrospective checking and 
fees for disclosure checks. However, as he said, 
that has been the easy part of the legislative 
process. The hard part—implementing the act—is 
still to come.

In the years to come, the act will need to be 
closely monitored. It is surely a prime candidate 
for post-legislative scrutiny in the next session. We 
must guard against unintended consequences. 
The biggest potential downside to the bill is that it 
might reduce the voluntary sector’s capacity to 
deliver services to children and vulnerable adults 
by diverting resources to administering the 
protection system or by deterring volunteers. That 
is another reason to remain vigilant in considering 
the framework of protection for vulnerable groups. 
On that basis, we will support the bill.

15:08
Lord James Douglas-Hamilton (Lothians) 

(Con): 

It is the inescapable duty of us all to go that 
extra mile to protect children and the more
vulnerable adults from harm. Since the bill 
improves upon the existing framework for doing 
that, we will certainly support it.

I welcome everything Adam Ingram said 
and I thank both ministers for their sensitive 
handling of what has been, if I may say so, a 
difficult bill. I also thank the clerks and the 
members of the Education Committee.

The continuous updating of vetting records and 
the innovation of short scheme checks address 
two of the major flaws of the current disclosure 
system. There is now much less likelihood of no 
action being taken when new information is 
uncovered that could give rise to concern about a 
regulated employee. Furthermore, there will be 
less duplication as the need to check an employee 
from scratch each time he moves employer will be 
eliminated.

I hope that a consensus exists that proper 
consultation with all relevant and legitimate 
interests ought to be a prerequisite for all 
proposed legislation that the Parliament considers. 
That is important to ensure that legislation is well 
drafted and workable and to maintain good will 
with people who will be affected directly. If that 
does not happen, we will have to revisit the 
legislation after a few years, to amend it.

The removal of what was part 3 is to be 
welcomed. Nonetheless, as Hugh Henry said, it is 
important to deal speedily with information sharing 
in future legislation. That will benefit greatly from 
the proper consultation that postponement until 
after the official deadline of the election makes 
possible.

The Scottish Council for Voluntary Organisations 
thinks that the new scheme will force 850,000 
people to be background checked in the phasing-
in period. I accept that the new vetting and barring 
scheme will offer far more protection than the 
outgoing scheme, but the Executive should 
introduce retrospective checking sensitively with 
full regard to the consequences for voluntary 
organisations and charities.

Fees will hit the voluntary sector hardest. I hope 
that heed will be paid to the consultation 
responses. The burden will be heaviest in the 
phasing-in period. I argued earlier today for the 
voluntary sector to be exempt. I did not put that 
proposition to the vote, but the Executive 
disregards that issue and the voluntary sector’s 
plight at its peril.

The Parliament and the Education Committee 
have invested much time in scrutinising several 
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measures that are aimed at improving child 
protection in the widest sense. In the light of the 
Soham tragedy and the Bichard inquiry, we have 
had to rethink all our arrangements. The bill 
undoubtedly serves an important need.

The many details that are not specified in the bill 
should be resolved after careful consultation with 
the people who are most directly involved. The bill 
should then be implemented in a measured 
fashion. It might fall short of perfection because of 
the speed with which it was thrust through 
Parliament, but we are right to support it. It will 
represent a significant advancement for the 
protection of children and vulnerable adults.

Yesterday and today, an exhibition has been 
held in the Parliament called “Grandparents Speak 
Out for Vulnerable Children”. At the stall, a book 
was issued that told of grandparents’ journey from 
devastation to the Scottish Parliament. It is our 
responsibility to ensure that their words echo down 
the corridors of power to ministers’ offices and 
ultimately to the desks of Mr Hugh Henry and Mr 
Robert Brown. If I may, I will, at the end of the 
debate, present to them their own copies of that 
book. It is essential that ministers and MSPs give 
vulnerable groups the protection, support and 
hope that they deserve.

15:13
Iain Smith (North East Fife) (LD): 

We must not forget that 85 per cent of children 
who are abused are not abused by people who 
are at work or in voluntary organisations; they are 
abused in their homes by people they know—
family, friends or relatives. We must bear that 
important point in mind while we consider the bill. 
It will not protect all children, but it will reduce the 
risk for children while they are at school, in 
playgroups or in contact with voluntary 
organisations.

The bill that 
we are considering now is very different from and 
considerably better than the bill that was 
introduced on 25 September last year. Broad 
support was given to the policy intent of the bill as 
introduced, which was to introduce a streamlined 
vetting and barring scheme to prevent people who 
are unsuitable to work with children from working 
with them and to extend that protection to 
vulnerable adults.

We should not forget that significant concerns 
have been expressed about how the bill will 
operate in practice, particularly its implications for 
volunteering and the voluntary sector. One 
concern is that the bill leaves too many questions 
unanswered and that too much detail is being left 
to secondary legislation and guidance that will not 
be available until after the bill has been passed. 
We touched on some of those issues this 

morning—they include retrospective checks, fee 
levels, the definition of regulated work, the 
applicant’s rights and the sharing of child 
protection information.

Underlying those concerns is the fundamental 
question whether the bill amounts to a 
proportionate response to the issues that arose in, 
for example, the Soham case and the Bichard 
inquiry. There is also uncertainty about whether it 
provides the right level of protection to allow 
children to take full advantage of educational and 
recreational opportunities, or whether it will fuel 
the climate of risk aversion that restricts such 
opportunities.

Although the amended bill leaves much of the 
detail to regulation and guidance, I am confident 
that it can provide reassurance in the key areas 
that I have mentioned. That is in no small measure 
thanks to the work of the Education Committee. As 
convener of that committee, I put on record my 
appreciation for the diligent and responsible way in 
which my colleagues on the committee handled 
this delicate issue. I also thank the committee 
clerks for their excellent work in supporting the 
committee, and the many witnesses who gave oral 
and written evidence at stage 1 and prior to the 
commencement of stage 2.

Throughout our consideration of the bill, the 
welfare and best interests of children and 
vulnerable adults have been our paramount 
concern. Members will recall that, in our stage 1 
report, the committee recommended that part 3, 
on the sharing of child protection information, 
should be deleted. I state once again—as I did 
when I moved the amendments to remove part 3 
at stage 2—that the removal of part 3 should not 
be taken to imply that the Parliament does not 
believe that appropriate child protection 
information should not be shared when that is 
necessary to ensure the protection of children, but 
we must also ensure that the right of children to 
confidentiality in accessing services is protected, 
so that we do not inadvertently put children at risk 
by deterring them from accessing the services 
they need.

The committee was strongly of the view that 
stage 2 should not commence before the relevant 
draft regulations and guidance had been published 
and consulted on. In the event, the Executive was 
able to publish only the policy options that would 
be consulted on, but that enabled the committee to 
take the unusual step of taking further oral 
evidence prior to stage 2, which helped to inform 
the process during stage 2.

I am grateful for the co-operation the committee 
received from the minister, Robert Brown, and the 
bill team. I thank them for the positive way in 
which they responded to the committee’s requests 
for additional information and advice on the bill 
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and the way in which they responded to the 
committee’s concerns by lodging appropriate 
amendments at stages 2 and 3. Working together, 
the committee and the Executive have produced a 
bill that is now fit for purpose. There will, however, 
be a need for diligence by our successor 
committee in the next session, to ensure that the 
commitments the Executive has given are 
translated into the regulations and guidance that 
will flesh out the bones of the scheme.

A few weeks ago, I did not think that I would be 
able to stand here today and say that I commend 
the bill to the chamber.

15:17
Dr Elaine Murray (Dumfries) (Lab): Like many 

others, including members of the Finance 
Committee and the Education Committee, I came 
to stage 1 of the bill with significant concerns 
because of the issues that had been raised, 
especially by the voluntary sector, and most of all 
by groups representing the interests of children, 
such as Children 1st

There were also concerns about how 
retrospection would work. Those concerns were 
not new to the Education Committee, as they had 
been raised with us in the context of POCSA—as 
the deputy minister knows from his previous role 
as convener of the Education Committee. We 
were aware that it was a difficult issue. The 
financial memorandum to the bill also suggested 
that around 20 per cent of the Scottish population 
might eventually be drawn into the scope of the 
bill, and there were worries about how small 
voluntary sector organisations would cope and 
whether scheme membership would deter people 
from volunteering.

and Children in Scotland. 
There was no perceived problem in supporting the 
bill’s improvements on the Protection of Children 
(Scotland) Act 2003, such as streamlining the 
vetting and barring system and ensuring its 
coherence with the legislation that was passed in 
England and Wales, but there were concerns—as
we heard earlier today—about the scope of the bill 
and the fact that it included statutory duties to 
share information, which had not been subject to 
the same degree of consultation as the rest of the 
bill.

We have found ways of dealing with that. 
Retrospection will be dealt with in secondary 
legislation that is subject to the affirmative 
procedure, which will enable Parliament to judge 
whether it is appropriate. Provisions on the issuing 
of ministerial guidance have been included in the 
bill, which is crucial in ensuring that all 
organisations do not become so risk averse and 
concerned about litigation that they insist on the 
highest possible level of disclosure for even the 
most minor interactions with children.

The fact that there were only five non-Executive 
amendments at stage 3 bears testament to 
ministers’ consideration of the issues that were 
raised by witnesses and the amendments that 
were lodged by committee members at stage 2. 
The bill team and the committee should be 
commended for being able to work well together. 
That contrasts with what happened in England and 
Wales, where the legislation was passed without 
any questions being asked and it was only 
afterwards that people began to think, “Oh dear, 
there may be problems with this.”

On the removal of part 3 of the bill, there is no 
suggestion that the sharing of information is not 
crucial. Speaking as someone who represents the 
constituency in which young Kennedy McFarlane 
was killed by her mother’s partner, which 
happened because agencies did not share 
information, I of all people am not going to argue 
that information sharing is not important. The 
committee’s only real concern was about how the 
statutory duty would affect groups that offer 
counselling to survivors of abuse or to children 
who have been abused. That was one of the main 
concerns that was brought to us, and it was why 
we felt that further consultation was necessary. 
However, the situation ought to be addressed in 
the next appropriate piece of legislation in the next 
parliamentary session.

15:20
Mr Kenneth Macintosh (Eastwood) (Lab): 

Nevertheless, as a country and a society, we 
seem to have developed an incredible anxiety 
about strangers. We are less trusting of others and 
we have grown more fearful. We can point to 
many factors that might have led to that anxiety: 
we are a more mobile society, the family unit has 
seen a breakdown, there is less communal living 
and we do not know our neighbours. When I was 
younger, people knew who they lived alongside to 
a far greater extent than we do now. Of course, 
that was not always healthy because, although 
people always knew each other, someone who got 
above themselves would be reminded by others 
that they kent their faither, too.

Much as I welcome the bill, I am saddened by the 
circumstances that gave rise to it. The Soham 
murders and other horrific child abuse cases have 
grabbed our consciousness in the past few years 
and not only brought misery to those who were 
directly affected but scarred us as a country. 
However, as the minister, members of the 
committee and others have commented, the 
biggest child abuse problem is caused by parents 
and other carers neglecting those who are 
entrusted to their care. I am therefore pleased that 
the Executive is taking steps to address that 
through a range of measures, including the 
“Hidden Harm” agenda.
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Whatever the reasons for the breakdown of trust 
in our society, it has left us looking elsewhere for 
security, hence the need for laws such as the 
Protection of Vulnerable Groups (Scotland) Bill.
Although we might need occasionally to remind 
ourselves of this, the vast majority of those whom 
we live alongside—the people we do not know as 
well as those we do—are trustworthy. The bill and 
the disclosure system are based on the premise 
that, on or off the record, officially or unofficially, 
there is nothing about most people that should 
make us question their suitability to care for a 
vulnerable adult or that should create anxiety in a 
parent.

Some of our early discussions on the bill 
focused on the concern that we might aggravate a 
climate of mistrust in our society, or that we might 
be pandering to the risk-averse culture in which 
we find ourselves. If that were the case, I would 
worry. However, the bill is about reassuring people 
and ensuring that we, as parents, can have 
confidence that our children are safe in the hands 
of the adults to whom we entrust them, and that 
the very small number of dangerous or depraved 
individuals who might be at large are not allowed 
to exercise, and so potentially abuse, positions of 
responsibility.

The bill extends to vulnerable adults the 
protections that were previously available to young 
people. It is also a major step forward for the
portability of the disclosure system. When the 
original disclosure legislation was passed, one of 
its biggest bugbears was that a new disclosure 
was required for every activity involving helping or 
supervising young people that an adult engaged 
in. The new system will allow an individual to apply 
for one positive vetting statement and for regular 
updates to be given to employers if they are 
required.

As we look forward to the implementation of the 
legislation and of other child protection measures 
that are due to come into effect, I wonder if this is 
not the time to address our concerns about the 
risk-averse, overly cynical and suspicious culture 
that we find ourselves developing. Of course, that 
is not just about child protection legislation; it is 
about our propensity to sue or to litigate every time 
anything goes wrong. It is about the blame culture 
and the criminalisation of health and safety 
matters. Those who are in positions of 
responsibility and power therefore do not know 
where their responsibility ends and our liability as 
individual adults to make informed choices begins.

I, for one, do not wish to live in a fearful and 
suspicious culture. I do not like it that teachers or 
the janitor, for example, cannot give a reassuring 
cuddle to a child who has been hurt in the 
playground. If a man volunteers to work with 
vulnerable adults or young people, we should be 

grateful, not suspicious. When a parent agrees to 
help out to ensure that a school trip or show goes 
ahead as planned, we need to rely on our 
judgment first in accepting their help.

The disclosure system and the vetting and 
barring information to which we now have access 
is just corroborative evidence to support our 
judgment about an individual’s trustworthiness. It 
is there to provide further reassurance of an 
individual’s suitability for a post. It cannot replace 
our responsibility to assess someone’s suitability. 
The bill provides parents and others with 
reassurance, but it does not replace good 
judgment. I commend the bill to Parliament. 

15:25
David McLetchie (Edinburgh Pentlands) 

(Con): 

Nearer to home, we can reflect on the murder 11 
years ago of 15 little children and their teacher, 
Mrs Mayor, at Dunblane primary school. The 
anniversary of that event falls next week. We 
recall not only that their murderer, Thomas 
Hamilton, was possessed of an array of legally 
held weapons, but that he was a man who worked 
with children and young people in a voluntary 
capacity over a long period. His conduct in that 
capacity had been a concern to a number of 
parents and others who came into contact with 
him, although no one could have predicted the 
murderous outcome.

As Kenneth Macintosh has just reminded 
us, the bill has its genesis in the recommendations 
of Sir Michael Bichard’s report on the murder of 
Holly Wells and Jessica Chapman by their school 
caretaker, Ian Huntly. The photograph of Holly and 
Jessica, smiling into the camera and wearing their 
Manchester United football tops, is an enduring 
image that should haunt us all. In a sense, their 
smiles are a reproach to us, because the system 
failed to protect them.

As a result of such tragic events, we commission 
inquiries that produce recommendations and we 
enact laws, because we feel our failures acutely. 
We want to protect our children and other 
vulnerable people and, because we cannot 
legislate evil in our society out of existence, we 
have recourse to laws, regulations and 
government agencies to try to achieve that 
objective. For that reason, we pass laws on gun 
control, security in schools and, today, disclosure 
and vetting procedures for those who work with 
children and other vulnerable people.

Although we are driven by a determination to try 
to make amends and to close perceived gaps in 
our laws, a strong and welcome sense of realism 
has run through consideration of the bill. There is 
recognition that we cannot protect our children 
from all the evils and risks in this world, and that 
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they cannot be wrapped in cotton wool if they are 
to grow into independent, mature adults who are 
capable of making sound judgments for 
themselves.

I support the bill but, like many other members, I 
do so with a concern for the proportionality of our 
response and its implications for civil liberties and 
with a desire that the hundreds of thousands of 
dedicated, committed people in Scotland who 
work with children and vulnerable adults in a 
professional or voluntary capacity be judged fairly 
and not damned by false accusation or malicious 
innuendo.

At the end of the day, we have no option but to 
pass the bill, but we should do so with heavy 
hearts, reflecting on the need for such a measure 
and what our society has come to. As I said in the 
stage 1 debate, Parliament and the Executive 
should keep the operation of the new legislation 
under close scrutiny, to determine whether we 
have got the balance right after all.

15:28
Christine Grahame (South of Scotland) 

(SNP): 

On a lighter note, I tender to the chamber the 
apologies of Fiona Hyslop, who has been 
detained. That is the reason why I am here, with 
my parachute lying outside.

I commend David McLetchie for a 
thoughtful speech. The Scottish National Party 
supports many of his comments and shares many 
of his views, especially with regard to Holly Wells 
and Jessica Chapman, Dunblane and—in my 
case—Miss X in the Borders. We support what 
David McLetchie said about the difficulty of 
ensuring that protection is proportionate and his 
comments on society generally.

I have found the debate very interesting. Pupils 
from Earlston high school were here today, and 
during their visit I found myself strenuously 
defending the Parliament. We are growing up, and 
this is a difficult bill on difficult issues. I, too, praise 
Robert Brown, despite the fact that he is a Liberal 
Democrat, because he is sincere and a good egg 
generally. His career is now completely blighted—
votes are melting away.

I turn to the issue of those who work with 
children. I have two sisters who are primary 
teachers. Ken Macintosh described how the fear 
that some kind of allegation will be made against 
them if they even touch or help a child permeates 
teachers. They cannot even help a child to tie their 
shoelaces in case something is read into that.
Those in the voluntary sector are even worse off—
they have to keep looking over their shoulders. 
Again, it is a matter of balance.

I have only just found out that 300 amendments 
were lodged to the bill, so, again, I must praise the 

Education Committee for its work. The committee 
seems so consensual and committee members so 
nice to each other that I think that I belong there. 
The committee managed to get part 3 deleted, 
although I should once again commend Robert 
Brown for listening. As I understand it, it was a 
victim of the bogeyman of legislation—the law of 
unintended consequences—so its deletion was no 
bad thing. That shows the importance of 
committee scrutiny, but I will come to the issue of 
post-legislative scrutiny in a moment.

As far as the voluntary sector is concerned, the 
jury is definitely out, particularly with regard to 
funding. We all know from our case load that the 
sector is already in financial difficulty; indeed, I 
could trot out the usual mantra about its funding 
not being secured for three years. Donald Gorrie, 
who is in the chamber, knows perfectly well the 
background to all this. Those concerns will grow 
when money starts to be siphoned off to fund the 
Olympics. The fact is that the smaller voluntary 
organisations will suffer. After all, the big boys and 
girls in the sector can generally take care of 
themselves.

Concerns have also been expressed about the 
commencement date of 2009. As I understand it, 
that is because of the additional work that will be 
needed for the subordinate legislation, regulations 
and all that stuff. We are eight years on in this 
Parliament, so we should all realise that 
subordinate legislation is the meat and gravy of 
the matter. It is certainly a huge issue, because we 
must be able to examine the actual gubbins, as it 
were, of the legislation.

We must always look at legislation as a helpful 
tool. However, as David McLetchie and others 
have pointed out, no legislation can guarantee 100 
per cent that all volunteers and teachers will do 
right and that nothing bad will happen to a child or 
vulnerable adult. It is important to make it clear 
that, regrettably, some dark and evil people will 
always find a way of circumventing legislation. As 
a result, all of us in this chamber should put down 
a marker for the next session, whichever party is 
in power. As Lord James Douglas-Hamilton said 
with his usual charm, which we will all miss, we 
must return to and examine carefully the operation 
of this legislation.

I finish with my mantra: if we legislate in haste, 
we will be sued at leisure.

15:32
The Deputy Minister for Education and 

Young People (Robert Brown): This could have 
been nothing more than a tail-end debate. 
However, some of the speeches this afternoon, 
particularly those made by Ken Macintosh, David 
McLetchie and Iain Smith, have been among the 
best that I have heard in this Parliament.
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We must keep in front of us Iain Smith’s central 
point: the Protection of Vulnerable Groups 
(Scotland) Bill is about the welfare and best 
interests of children. It is complex and challenging 
legislation, and it is a tribute to the quality of 
Executive officials and the strength and vitality of 
the Scottish Parliament’s committee system that 
the bill has come through its passage reflecting—
and strengthened by—their input and by the input 
of interests in wider society.

Systems are one thing, but they are given life 
and dynamism by people. In that respect, we are 
fortunate to have an Education Committee of 
considerable quality, distinction and independent 
thought, and, given that this is its final bill in this 
session, it is perhaps appropriate to thank the 
members for their courtesy and consideration, not 
just with regard to this bill but across the board. I 
also commend Ken Macintosh for being spot on in 
his philosophical approach to the issues that the 
bill deals with.

The bill has been controversial. However, the 
consensus shown in today’s debate allows it to 
proceed with the good wishes of all political parties 
and with a united commitment to make its 
provisions work and to ensure that young people 
and vulnerable adults are protected from exposure 
to unsuitable people in the workforce.

As many members have pointed out, attention 
now switches to implementation of the bill’s 
provisions. Hugh Henry made it clear in his 
opening speech that the Executive will continue to 
consult widely on all aspects of implementation, 
not least retrospection and fees. We want 
people—although not, of course, the unsuitable 
people at whom the bill is aimed—to be 
comfortable with the arrangements. Dialogue has 
already begun with local authorities, the police, the 
voluntary sector, regulatory bodies, representative 
bodies and the national health service, and that 
will continue to be essential to inform the detail of 
secondary legislation.

As well as getting the detail of the legislation 
absolutely right, successful implementation will 
depend on the availability of clear and helpful 
guidance, training, and advice facilities through the 
central registered body in Scotland and others. We 
will consider with our stakeholders how best to put 
those measures in place.

As a number of members have said, we should 
not forget the roots of the bill: it follows the tragic 
murder of two young girls in Soham, who died at 
the hands of an individual who had substantial 
access to children through his work. The 
subsequent inquiry exposed critical deficiencies in 
how we vet people who have access to vulnerable 
groups through work and volunteering.

The bill delivers on Sir Michael Bichard’s 
principal recommendation that there should be a 

system to register people who work with children 
and vulnerable adults. As well as providing for a 
robust vetting and barring system, it will make it an
offence for those who are identified as unsuitable 
to work with vulnerable groups, and it will deliver 
the means to remove an individual if he or she 
becomes unsuitable. That means that, when we 
drop children off at school or when a family 
member goes into hospital or a care home, we 
should be able to be confident that the people who 
are charged with their well-being do not have a 
history of violent, abusive or cruel behaviour 
towards people in those circumstances. For those 
of us who work or volunteer, it means that we will 
no longer need to fill out a complicated form every 
time we change jobs or decide to help out at our 
local youth group or community centre. It also 
means that voluntary sector or statutory employers 
will be notified if any new information comes to 
light that makes someone unsuitable.

As Hugh Henry said earlier, the bill enhances 
the range of tools that employers use to help them 
to make safe and informed recruitment 
decisions—referring back to the Dunblane 
tragedy, David McLetchie reminded us how central 
recruitment decisions are to the operation of 
organisations at all levels.

The bill affects statutory and voluntary 
organisations, but I will finish by turning 
specifically to the voluntary sector, about which 
most concerns have been expressed. We value 
enormously the contribution made by the voluntary 
sector and by volunteers in a wide range of areas, 
not least those concerned with children or 
vulnerable adults. We want them to play an ever-
increasing role. We want to have youth 
organisations and playgroups, parent-teacher 
associations and meals on wheels. We want our 
young people to have opportunities, excitement 
and fun and—yes—to take part in adventurous 
pursuits. We have to consider the risk culture. I 
made some observations on that during the 
passage of the bill.

The bill supports all of that by making it possible 
to exclude nasty and unsuitable people from the 
workforce. Protecting Scotland’s most vulnerable 
people is a key responsibility of the Parliament, 
and I believe that the bill makes a significant and 
proportionate contribution to that. As well as 
streamlining and improving the disclosure process, 
it will afford greater protection to those who need it 
most.

We obviously accept that there is a lot of work 
yet to be done—Iain Smith made the telling 
comment that, in his view as convener of the 
Education Committee, the bill is fit for purpose as 
we do that work. I have often said that the biggest 
thing that I have learned since becoming an MSP 
and minister is that passing good laws is one 
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thing, but making them work on the ground, 
considering the detail of the real situation, is 99 
per cent of the challenge that faces us.

Against that background, in memory of 
instances when things have gone wrong in the 
past—as David McLetchie talked about—and 
recognising the wider context of the bill, I urge the 
united support of the chamber for the Protection of 
Vulnerable Groups (Scotland) Bill.
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Part 1—The lists 

SP Bill 73B Session 2 (2007) 

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

Protection of Vulnerable Groups (Scotland) Bill 
[AS PASSED] 

An Act of the Scottish Parliament to bar certain individuals from working with children or certain 
adults; to require the Scottish Ministers to keep lists of those individuals; to make further 
provision in relation to those lists; to establish a scheme under which information about 
individuals working or seeking to work with children or certain adults is collated and disclosed; 
to amend Part 5 of the Police Act 1997; to amend the meaning of school care accommodation 5
service in the Regulation of Care (Scotland) Act 2001; and for connected purposes. 

PART 1

THE LISTS

Duty to keep lists 

1 Duty of Scottish Ministers to keep lists 10

(1) Ministers must keep— 

(a) the children’s list, and 

(b) the adults’ list. 

(2) An individual may be listed in–– 

(a) the children’s list, 15

(b) the adults’ list, or 

(c) both lists, 

only in accordance with this Part. 

(3) In this Act, “listed”, in relation to an individual, means included in the children’s list or, 
as the case may be, the adults’ list, and references to listing an individual are to be 20
construed accordingly. 

Referrals

2 Referral ground 

The referral ground— 
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(a) in relation to an individual who is or has been doing (or has been offered or 
supplied for) regulated work with children, is that the individual has, whether or 
not in the course of the individual’s work— 

(i) harmed a child, 

(ii) placed a child at risk of harm, 5

(iii) engaged in inappropriate conduct involving pornography,  

(iv) engaged in inappropriate conduct of a sexual nature involving a child, or 

(v) given inappropriate medical treatment to a child. 

(b) in relation to an individual who is or has been doing (or has been offered or 
supplied for) regulated work with adults, is that the individual has, whether or not 10
in the course of the individual’s work— 

(i) harmed a protected adult, 

(ii) placed a protected adult at risk of harm, 

(iii) engaged in inappropriate conduct involving pornography, 

(iv) engaged in inappropriate conduct of a sexual nature involving a protected 15
adult, or 

(v) given inappropriate medical treatment to a protected adult. 

3 Reference following disciplinary action etc. 

(1) An organisation must give Ministers any prescribed information which it holds in 
relation to an individual who is or has been doing regulated work if— 20

(a) it has, on the referral ground— 

(i) dismissed the individual, or 

(ii) transferred the individual to a position which does not involve that type of 
regulated work, or 

(b) it would or might have dismissed or so transferred the individual on the referral 25
ground if the individual had not— 

(i) otherwise stopped doing regulated work, or 

(ii) been working for the organisation for a fixed term. 

(2) An organisation must give Ministers any prescribed information which it holds in 
relation to an individual who has been doing regulated work if— 30

(a) the individual stops doing the regulated work in circumstances not falling within 
subsection (1), 

(b) the organisation subsequently becomes aware of information which it was 
unaware of when the individual stopped doing regulated work, and  

(c) the organisation considers that, if— 35

(i) it had been aware of that information at that time, and 

(ii) the individual had not stopped doing regulated work, 

it would or might have dismissed the individual on the referral ground.  

(3) In subsections (1) and (2)— 

308



Protection of Vulnerable Groups (Scotland) Bill 3
Part 1—The lists 

(a) an individual suspended from regulated work is not to be treated as having 
stopped doing that work, and 

(b) the duty to give Ministers information in relation to the temporary transfer of an 
individual to another position applies only if the organisation subsequently makes 
a final decision not to permit the individual to resume the type of regulated work 5
from which the individual was transferred. 

(4) This section does not apply to personnel suppliers (see sections 4 and 5). 

4 Reference by employment agency 

A personnel supplier which carries on an employment agency must give Ministers any 
prescribed information which it holds in relation to an individual who is or has been 10
doing regulated work if it has, on the referral ground, decided— 

(a) not to do any further business with the individual, or 

(b) not to— 

(i) find the individual further regulated work, or 

(ii) offer or supply the individual for such work. 15

5 Reference by employment business 

A personnel supplier which carries on an employment business must give Ministers any 
prescribed information which it holds in relation to an individual whom it has offered or 
supplied for regulated work if— 

(a) it has dismissed the individual on the referral ground, 20

(b) the individual has otherwise stopped doing regulated work in circumstances in 
which it would or might have dismissed the individual on the referral ground if 
the individual had not so stopped, or 

(c) it has, on the referral ground, decided not to offer or supply the individual for 
further regulated work. 25

6 Reference relating to matters occurring before provisions come into force 

(1) The duties in sections 3 to 5 do not apply where the individual stopped doing the 
regulated work (or, as the case may be, the organisation’s opinion was formed) before 
the date on which the provisions imposing the duties come into force. 

(2) But an organisation may give Ministers any prescribed information which it holds in 30
relation to such an individual if it wishes to do so. 

7 Reference by court 

(A1) Where a court convicts an individual of a relevant offence, it must give Ministers any 
prescribed information that it holds in relation to the convicted individual. 

(1) Subsection (2) applies where a court— 35

(a) convicts an individual of an offence (other than a relevant offence), and 

(b) is satisfied that it may be appropriate for the individual to be listed in the 
children’s list or in the adults’ list (or in both lists). 
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(2) Where this subsection applies, the court may give Ministers any prescribed information 
that the court holds in relation to the convicted individual. 

(3) This section applies in relation to offences committed before and after this section 
comes into force. 

8 Reference by certain other persons 5

(1) A person to whom this section applies may give Ministers any prescribed information 
that the person holds in relation to an individual who is or has been doing regulated 
work if—  

(a) on the basis of information obtained by the person in the exercise of relevant 
functions, the person considers that the referral ground is met (regardless of 10
whether the conduct to which the information relates occurred before or after this 
section comes into force), and 

(b) prescribed information in relation to the individual has not been given to Ministers 
under sections 3 to 6 in respect of the conduct to which the information relates. 

(2) This section applies to— 15

The General Teaching Council for Scotland 

The Registrar of Chiropractors 

The registrar of dentists and dental care professionals 

The registrar of the General Medical Council 

The registrar of the General Optical Council 20

The Registrar of health professionals 

The Registrar of nurses and midwives 

The Registrar of Osteopaths 

The registrar of pharmaceutical chemists 

The Scottish Commission for the Regulation of Care 25

The Scottish Social Services Council 

Any other person specified in an order made by Ministers 

(3) For the purposes of this section, “relevant functions” means—  

(a) in relation to the General Teaching Council for Scotland, such functions as are 
conferred on it by virtue of the Teaching Council (Scotland) Act 1965 (c.19), 30

(aa) in relation to registrars mentioned in subsection (2), such functions as are 
conferred on them by virtue of any enactment, 

(b) in relation to the Scottish Commission for the Regulation of Care and the Scottish 
Social Services Council, such functions as are conferred on the Commission or, as 
the case may be, the Council by virtue of the 2001 Act and any other enactment, 35
and

(c) in relation to a person specified in an order made under subsection (2), such 
functions as are specified by the order. 
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9 Failure to refer: offence 

An organisation which fails, without reasonable excuse, to comply with a duty imposed 
by any of sections 3 to 5 within 3 months of the date on which the duty arose is guilty of 
an offence and liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 5
to a fine not exceeding the statutory maximum, or to both, 

(b) on a conviction on indictment, to imprisonment for a term not exceeding 5 years 
or to a fine, or to both. 

Consideration whether to list 

10 Consideration whether to list: organisational referrals etc. 10

(1) This section applies where— 

(a) prescribed information relating to an individual has been given to Ministers in 
pursuance of sections 3 to 6 or 8, and 

(b) they are satisfied that the information was not given for vexatious or frivolous 
purposes. 15

(2) Where Ministers are satisfied that the information indicates that it may be appropriate 
for the individual to be included in the children’s list, they must consider listing the 
individual in that list. 

(3) Where Ministers are satisfied that the information indicates that it may be appropriate 
for the individual to be included in the adults’ list, they must consider listing the 20
individual in that list. 

(4) For the avoidance of doubt, subsections (2) and (3) apply in relation to an individual 
regardless of the type of regulated work which the individual is or has been doing. 

11 Consideration whether to list: court referrals 

(1) This section applies where prescribed information relating to an individual has been 25
given to Ministers in pursuance of section 7. 

(1A) Where the individual has been convicted of a relevant offence, Ministers must consider 
listing the individual in the children’s list. 

(2) In any other case, Ministers must consider listing the individual in the children’s list 
where they are satisfied that— 30

(a) the information indicates that it may be appropriate for the individual to be 
included in that list, and 

(b) the individual does, has done or is likely to do regulated work with children. 

(3) Ministers must consider listing the individual in the adults’ list where they are satisfied 
that—35

(a) the information indicates that it may be appropriate for the individual to be 
included in that list, and 

(b) the individual does, has done or is likely to do regulated work with adults. 
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12 Consideration whether to list: vetting information etc. 

(1) Ministers must consider listing an individual in the children’s list if they are satisfied 
that—

(a) either—

(i) vetting information about the individual, or 5

(ii) information received when considering whether to list the individual in the 
adults’ list, 

indicates that it may be appropriate for the individual to be included in the 
children’s list, and 

(b) the individual does, has done or is likely to do regulated work with children. 10

(2) Ministers must consider listing an individual in the adults’ list if they are satisfied that— 

(a) either—

(i) vetting information about the individual, or 

(ii) information received when considering whether to list the individual in the 
children’s list, 15

indicates that it may be appropriate for the individual to be included in the adults’ 
list, and 

(b) the individual does, has done or is likely to do regulated work with adults. 

13 Consideration whether to list: inquiries 

(1) This section applies where— 20

(a) a relevant inquiry report names an individual who is or has been doing regulated 
work, and 

(b) it appears to Ministers from the report that the person who held the inquiry found 
that the referral ground was met at a time when the individual was doing regulated 
work (whether that time was before or after this section comes into force). 25

(2) Where it appears to Ministers from the report that it may be appropriate for the 
individual to be included in the children’s list, they may consider listing the individual 
in the children’s list. 

(3) Where it appears to Ministers from the report that it may be appropriate for the 
individual to be included in the adults’ list, they may consider listing the individual in 30
the adults’ list. 

(4) For the avoidance of doubt, subsections (2) and (3) apply in relation to an individual 
regardless of the type of regulated work which the individual was doing. 

Inclusion in list 

14 Automatic listing 35

(1) Ministers must list an individual in the children’s list where it appears to them that any 
of the criteria specified for the purposes of this subsection is satisfied in relation to the 
individual.
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(2) Ministers must list an individual in the adults’ list where it appears to them that any of 
the criteria specified for the purposes of this subsection is satisfied in relation to the 
individual.

(3) It is for Ministers to specify by order criteria for the purposes of subsections (1) and (2). 

(4) Criteria which may be so specified include— 5

(a) that an individual has been convicted of, or cautioned in relation to, an offence of 
a specified description, including offences under— 

(i) the law of England, Wales, Northern Ireland, the Channel Islands or the 
Isle of Man, 

(ii) section 70 of the Army Act 1955 (c.18), 10

(iii) section 70 of the Air Force Act 1955 (c.19), 

(iv) section 42 of the Naval Discipline Act 1957 (c.53), 

(v) section 42 of the Armed Forces Act 2006 (c.52), 

(b) that an order of a specified description imposing requirements about an 
individual’s conduct has been made. 15

15 Inclusion in children’s list after consideration 

Ministers must list an individual in the children’s list if, after considering whether to do 
so, they are satisfied by information relating to the individual’s conduct that the 
individual is unsuitable to work with children. 

16 Inclusion in adults’ list after consideration 20

Ministers must list an individual in the adults’ list if, after considering whether to do so, 
they are satisfied by information relating to the individual’s conduct that the individual 
is unsuitable to work with protected adults. 

Information relevant to listing decisions 

17 Information relevant to listing decisions 25

(1) Ministers must, before making a decision under section 15 or 16— 

(a) give the individual whom they are considering whether to list an opportunity to 
make representations as to why the individual should not be listed, and 

(b) consider any such representations. 

(2) Ministers may, when deciding whether to list an individual, also consider— 30

(a) any information which caused them to consider listing the individual, 

(b) any information relating to the individual which they obtain— 

(i) in pursuance of a requirement made under any of sections 18 to 20, or 

(ii) by performing their functions in relation to the Scheme, and 

(c) any other information which they think relevant. 35
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(3) An individual who is given an opportunity to make representations under subsection (1) 
must be given the opportunity to make representations in relation to all of the 
information on which Ministers intend to rely in deciding whether to list the individual. 

(4) The opportunity to make representations under subsection (1) does not include the 
opportunity to make representations that any relevant finding of fact was wrongly made. 5

(5) A “relevant finding of fact” is a finding of fact— 

(a) made in legal proceedings, 

(b) made in a relevant inquiry report (other than a report relating to an inquiry of the 
type mentioned in sub-paragraph (ii) of section 30(2)(a)), 

(c) made in proceedings before one of the following bodies or any of its 10
committees— 

(i) the Council of the Pharmaceutical Society of Great Britain, 

(ii) the General Chiropractic Council, 

(iii) the General Dental Council, 

(iv) the General Medical Council, 15

(v) the General Optical Council, 

(vi) the General Osteopathic Council, 

(vii) the General Teaching Council for Scotland, 

(viii) the Health Professions Council, 

(ix) the Nursing and Midwifery Council, 20

(x) the Scottish Commission for the Regulation of Care, 

(xi) the Scottish Social Services Council, or 

(f) made by any other person, or in any other circumstance, specified by order made 
by Ministers. 

(6) Subsections (1) and (3) do not apply if Ministers do not know and cannot reasonably 25
ascertain the individual’s whereabouts. 

18 Police information etc. 

(1) Ministers may, for the purpose of enabling or assisting them to decide whether to list an 
individual, require the chief constable of a police force to provide them with any 
information relating to the individual which the chief constable thinks might be relevant 30
in relation to the type of regulated work concerned. 

(2) A chief constable must not provide information to Ministers under subsection (1) if the 
chief constable thinks that disclosing it to the individual to whom it relates would be 
contrary to the interests of the prevention or detection of crime. 

(3) Ministers must pay the appropriate police authority such fee as Ministers think 35
appropriate for information provided under subsection (1). 

(4) Ministers may, for the purpose of enabling or assisting them to decide whether to list an 
individual, require— 

(a) any person who holds records of convictions, cautions or other information for the 
use of police forces generally to provide them with any information relating to the 40
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individual which the record holder thinks might be relevant in relation to the type 
of regulated work concerned, 

(b) any person who holds such records to provide them with the information referred 
to in section 113A(3)(a) of the 1997 Act (prescribed details of every relevant 
matter relating to the individual which is recorded in central records). 5

19 Information held by public bodies etc. 

(1) Ministers may, for the purpose of enabling or assisting Ministers to decide whether to 
list an individual, require— 

(a) any person who holds vetting information of a type prescribed under section 
46(1)(d) to provide them with any such vetting information relating to the 10
individual,

(b) any of the persons set out in subsection (3) to provide them with any information 
held by the person which Ministers think might be relevant. 

(2) Information provided under subsection (1)(b) may, in particular, be information which 
relates to— 15

(a) the regulated work concerned, or 

(b) the protection of children or protected adults in general, or of any child or 
protected adult in particular. 

(3) The persons who may be required to provide information under subsection (1)(b) are— 

Councils20

The General Teaching Council for Scotland 

Health Boards and Special Health Boards 

Her Majesty’s Chief Inspector of Prisons for Scotland 

Her Majesty’s Inspectors of Schools 

The Registrar of Chiropractors 25

The registrar of dentists and dental care professionals 

The registrar of the General Medical Council 

The registrar of the General Optical Council 

The Registrar of health professionals 

The Registrar of Independent Schools in Scotland 30

The Registrar of nurses and midwives 

The Registrar of Osteopaths 

The registrar of pharmaceutical chemists 

The Scottish Commission for the Regulation of Care 

The Scottish Social Services Council 35

Social work inspectors 

Any other person specified in an order made by Ministers 
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20 Information held by regulated work providers 

(1) Ministers may require a person falling within subsection (2) to provide them with any 
information held by the person which Ministers think might be relevant for the purpose 
of enabling or assisting them to decide whether to list an individual. 

(2) A person falls within this subsection if— 5

(a) the individual is doing, or has done, regulated work for the person, 

(b) the individual has been offered regulated work by the person (whether or not the 
individual subsequently did the work), 

(c) it is an employment agency which has offered or supplied, or made arrangements 
with a view to offering or supplying, the individual to another person for regulated 10
work (whether or not the arrangements are still in place), or 

(d) it is an employment business which employs or has employed the individual to do 
regulated work for another person. 

(3) A person who fails, without reasonable excuse, to comply with a requirement made 
under subsection (1) is guilty of an offence and liable, on summary conviction, to a fine 15
not exceeding level 5 on the standard scale.

Appeals against listing 

21 Appeals against inclusion in children’s list 

(1) An individual listed under section 15 may appeal to the sheriff against Ministers’ 
decision to list the individual in the children’s list. 20

(2) Such an appeal must be lodged— 

(a) within 3 months of the date on which the individual was listed, or 

(b) by such later date as the sheriff may, on cause shown, allow. 

(3) The sheriff must determine an appeal under subsection (1)— 

(a) where the sheriff is satisfied by information relating to the individual’s conduct 25
that the individual is unsuitable to work with children, by confirming Ministers’ 
decision to list the individual in the children’s list, or 

(b) where the sheriff is not so satisfied, by directing Ministers to remove the 
individual from the children’s list. 

22 Appeals against inclusion in adults’ list 30

(1) An individual listed under section 16 may appeal to the sheriff against Ministers’ 
decision to list the individual in the adults’ list. 

(2) Such an appeal must be lodged— 

(a) within 3 months of the date on which the individual was listed, or 

(b) by such later date as the sheriff may, on cause shown, allow. 35

(3) The sheriff must determine an appeal under subsection (1)— 

(a) where the sheriff is satisfied by information relating to the individual’s conduct 
that the individual is unsuitable to work with protected adults, by confirming 
Ministers’ decision to list the individual in the adults’ list, or 
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(b) where the sheriff is not so satisfied, by directing Ministers to remove the 
individual from the adults’ list. 

23 Further appeals against inclusion in either list 

(1) The sheriff’s determination under section 21 or 22 may be appealed to the sheriff 
principal by— 5

(a) the individual, or 

(b) Ministers.

(2) The sheriff principal’s determination of an appeal under subsection (1) may, with the 
leave of the sheriff principal, be appealed to the Inner House of the Court of Session on 
a point of law by— 10

(a) the individual, or 

(b) Ministers.

(3) The decision of— 

(a) the sheriff principal, or 

(b) if leave is granted to appeal to the Inner House, that House, 15

on any appeal is final. 

24 Appeals against listing: supplementary 

(1) No finding of fact on which any conviction is based may be challenged on an appeal 
under section 21, 22 or 23. 

(2) Any court proceedings under section 21, 22 or 23 may take place in private if the court 20
considers it appropriate in all the circumstances. 

Removal from list 

25 Application for removal from list 

(1) A listed individual may apply to Ministers for removal from— 

(a) the children’s list, or 25

(b) the adults’ list. 

(2) References in this section to “the list” are to be read as references to the list from which 
the individual has applied for removal. 

(3) An application for removal from the list is competent only if— 

(a) it is made after the end of such period as may be prescribed (beginning on such 30
date as may be prescribed), or 

(b) Ministers are satisfied that the applicant’s circumstances have changed since the 
applicant—

(i) was listed, or 

(ii) last made an application for removal from the list under this section, 35

such that Ministers should consider the application. 
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(3A) A period may not be prescribed under subsection (3)(a) in relation to a particular 
individual.

(4) An applicant’s circumstances are to be treated as having changed if— 

(a) the applicant was convicted of an offence in relation to conduct which Ministers 
had regard to when considering whether to list the applicant, and 5

(b) the conviction is subsequently quashed. 

(5) Subsection (4) does not affect the generality of subsection (3)(b). 

25A Determination of application for removal from list 

(1) Ministers must determine a competent application for removal from the children’s list— 

(a) where they are satisfied that the applicant is no longer unsuitable to work with 10
children, by removing the individual from the list, or 

(b) where they are not so satisfied, by refusing the application. 

(2) Ministers must determine a competent application for removal from the adults’ list— 

(a) where they are satisfied that the applicant is no longer unsuitable to work with 
protected adults, by removing the individual from the list, or 15

(b) where they are not so satisfied, by refusing the application. 

(3) Sections 18 to 20 apply to Ministers’ determination of an application for removal from 
the list as they apply to a decision whether to list an individual (with references to 
deciding whether to list an individual being read as references to determining whether to 
remove an individual from the list). 20

26 Appeals against refusal to remove individual from list 

(A1) An individual may appeal to the sheriff against Ministers’ decision to refuse an 
application for removal from the list under section 25A. 

(1) The sheriff must determine an appeal under subsection (A1) in relation to removal from 
the children’s list— 25

(a) where the sheriff is satisfied that the applicant is no longer unsuitable to work 
with children, by directing Ministers to remove the individual from the list, or 

(b) where the sheriff is not so satisfied, by refusing the application. 

(2) The sheriff must determine an appeal under subsection (A1) in relation to removal from 
the adults’ list— 30

(a) where the sheriff is satisfied that the applicant is no longer unsuitable to work 
with protected adults, by directing Ministers to remove the individual from the 
list, or 

(b) where the sheriff is not so satisfied, by refusing the application. 

(3) The sheriff’s determination may be appealed to the sheriff principal by— 35

(a) the individual, or 

(b) Ministers.
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(4) The sheriff principal’s determination of an appeal under subsection (3) may, with the 
leave of the sheriff principal, be appealed to the Inner House of the Court of Session on 
a point of law by— 

(a) the individual, or 

(b) Ministers.5

(5) The Inner House may, in determining an appeal under subsection (4), by order modify 
the period prescribed for the purposes of section 25(3) in so far as that period is to apply 
to any further application by the individual concerned for removal from the children’s 
list or, as the case may be, the adults’ list. 

(6) The decision of— 10

(a) the sheriff principal, or 

(b) if leave is granted to appeal to the Inner House, that House, 

on any appeal is final. 

(7) Any court proceedings under this section may take place in private if the court considers 
it appropriate in all the circumstances. 15

27 Late representations 

(1) This section applies where an individual listed under section 15 or 16— 

(a) was not, because of section 17(6), given an opportunity to make representations as 
to why the individual should not be listed, and 

(b) subsequently makes representations to Ministers as to why the individual should 20
not have been listed. 

(2) Where this section applies, Ministers must— 

(a) consider the individual’s representations, and 

(b) if satisfied that the individual should not have been listed, remove the individual 
from the list. 25

28 Removal from list 

(1) Ministers—

(a) must remove an individual from the children’s list or adults’ list— 

(i) if directed to do so by the court, or 

(ii) where section 25A or 27 requires them to do so, and 30

(b) may, at any other time, remove an individual from the children’s list or adults’ list 
if they are satisfied that the individual should not have been listed. 

(2) Where Ministers appeal against a direction to remove an individual from the children’s 
list or adults’ list, the duty imposed by subsection (1)(a) does not apply until that appeal 
is finally determined. 35

319



14 Protection of Vulnerable Groups (Scotland) Bill 
Part 1—The lists 

Listing: supplementary 

29 Notice of listing etc. 

(1) Subsection (2) applies where— 

(a) an individual has been listed under section 14, 15, or 16, 

(b) Ministers become aware that an individual has otherwise been barred from doing 5
regulated work with children or adults, or 

(c) Ministers are considering whether to list an individual by virtue of sections 10 to 
13.

(2) Where this subsection applies, Ministers must notify the persons specified in subsection 
(3) of the fact— 10

(a) that the individual has been barred from doing regulated work with children or 
adults, or, as the case may be 

(b) that they are considering whether to list the individual. 

(3) Those persons are— 

(a) the individual concerned, 15

(b) where—

(i) the individual has been barred from regulated work with children, or 

(ii) Ministers are considering whether to list the individual in the children’s 
list,

any organisation for which they know the individual is doing regulated work with 20
children,

(c) where—

(i) the individual has been barred from regulated work with adults, or 

(ii) Ministers are considering whether to list the individual in the adults’ list, 

any organisation for which they know the individual is doing regulated work with 25
adults, and 

(d) any relevant regulatory body whom Ministers think it would be appropriate to 
notify of that fact. 

(6) Where, after considering whether to list an individual, Ministers decide not to do so, 
they must give notice of that fact to— 30

(a) the individual, 

(b) where Ministers have decided not to include the individual in the children’s list, 
any organisation for which they know the individual is doing regulated work with 
children,

(c) where Ministers have decided not to include the individual in the adults’ list, any 35
organisation for which they know the individual is doing regulated work with 
adults, and 

(d) any relevant regulatory body to whom Ministers gave notice under subsection (2) 
of the fact that they were considering whether to list the individual. 

(6A) A notice given under subsection (2) or (6) may include— 40
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(a) such details as Ministers think appropriate— 

(i) where the individual has been barred (by being listed or otherwise), about 
the circumstances in which the individual was barred, 

(ii) where they have decided not to list an individual, about the circumstances 
in which the individual was considered for listing, and 5

(b) any other information about the individual which Ministers think appropriate. 

(6B) Where Ministers remove an individual from a list under section 28, they must give 
notice of that fact to— 

(a) the individual, and 

(b) any relevant regulatory body whom they think it would be appropriate to notify of 10
that fact (having regard to the period for which the individual has been listed). 

(7) The following persons are “relevant regulatory bodies”— 

The General Teaching Council for Scotland 

The Scottish Commission for the Regulation of Care 

The Scottish Social Services Council 15

Any other person specified in an order made by Ministers 

(8) A notice which this section requires to be given to an individual may be given— 

(a) by delivering it to the individual, 

(b) by leaving it at the individual’s usual or last known place of abode, or 

(c) by sending it by post to the individual at that place. 20

30 Relevant inquiries 

(1) This section applies for the purposes of section 13 and 17. 

(2) A relevant inquiry is any of the following— 

(a) an inquiry held— 

(i) by Ministers, 25

(ii) by the Scottish Parliament (including an inquiry held by a committee or 
sub-committee of the Parliament),  

(b) an inquiry held under the Inquiries Act 2005 (c.12), 

(c) any other inquiry or hearing designated for the purposes of this section by an 
order made by Ministers. 30

(3) “Relevant inquiry report” means the report by the person who held the relevant inquiry. 

31 Relevant offences etc. 

(1) For the purposes of this Part an individual commits a relevant offence if the individual— 

(a) commits an offence which falls within paragraph 1 of schedule 1, or 

(b) falls within paragraph 2 of that schedule, 35

and references to being convicted of, or charged with, a relevant offence are to be 
construed accordingly. 
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(2) Ministers may by order modify schedule 1 so as to modify the circumstances in which 
an individual is to be treated for the purposes of this Part as having committed a relevant 
offence.

(3) Subsection (4) applies to an individual if— 

(a) the individual is charged with an offence, 5

(b) either—

(i) the individual is acquitted of the charge on the ground of insanity, or 

(ii) the court makes a finding under section 55(2) of the 1995 Act in respect of 
the individual, and 

(c) the court makes any order mentioned in section 57(2)(a) to (d) of the 1995 Act in 10
relation to the acquittal or finding. 

(4) An individual to whom this subsection applies is to be treated, for the purposes of 
sections 7, 17 and 24, as having been convicted of the offence. 

32 Duty to notify certain changes 

(1) An individual who is listed, or whom Ministers are considering whether to list, must 15
give Ministers notice of— 

(a) a change in the individual’s name or address, 

(b) the issue of a full gender recognition certificate to the individual under section 4 
of the Gender Recognition Act 2004 (c.7), or 

(c) any other change in circumstance of a prescribed type. 20

(2) A notice under subsection (1) must be given within 1 month of the date of the change or 
issue of the certificate to which it relates. 

(3) An individual who fails, without reasonable excuse, to comply with subsection (1) 
commits an offence. 

(4) An individual guilty of an offence under subsection (3) is liable on summary conviction 25
to imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 
the standard scale, or to both. 

Offences relating to regulated work 

33 Barred individuals not to do regulated work 

(1) It is an offence for an individual to do, or to seek or agree to do, any regulated work 30
from which the individual is barred. 

(2) It is a defence for an individual charged with an offence under subsection (1) to prove 
that the individual did not know, and could not reasonably be expected to have known— 

(a) that the individual was barred from that regulated work, or 

(b) that the work concerned was regulated work. 35

34 Organisations not to use barred individuals for regulated work 

(1) It is an offence for an organisation to offer regulated work to an individual barred from 
that work. 
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(1A) Ministers may, by regulations, prohibit an organisation from permitting an individual to 
do, or require an organisation to remove an individual from, regulated work from which 
the individual is barred. 

(1B) Regulations may in particular— 

(a) impose prohibitions or requirements— 5

(i) in relation to particular types of organisations only, 

(ii) in relation to particular kinds of regulated work only, or 

(b) otherwise limit the purpose for which the prohibition or requirement is to apply 
(or the area in which it is to apply) in such manner as Ministers think appropriate. 

(1C) An organisation which fails to comply with regulations made under subsection (1A) 10
commits an offence. 

(2) An organisation commits an offence under subsection (1) if it offers regulated work to a 
barred individual who is already working for the organisation. 

(3) It is a defence for an organisation charged with an offence under subsection (1) or (1C) 
to prove that it did not know, and could not reasonably be expected to have known, that 15
the individual was barred from doing that regulated work. 

(4) For the purposes of subsection (1), an organisation is not to be treated as having offered 
regulated work to an individual if the offer is subject to the organisation being satisfied 
(by virtue of information disclosed under Part 2 or otherwise) that the individual is 
suitable to do that work. 20

35 Personnel suppliers not to supply barred individuals for regulated work 

(1) A personnel supplier commits an offence if it— 

(a) offers or supplies an individual who is barred from doing regulated work to an 
organisation, and 

(b) knows or has reason to believe that the organisation will make arrangements for 25
the individual to do regulated work from which the individual is barred. 

(2) It is a defence for a personnel supplier charged with an offence under subsection (1) to 
prove that it did not know, and could not reasonably be expected to have known, that the 
individual was barred from doing the regulated work. 

36 Penalties for offences relating to regulated work 30

A person guilty of an offence under section 33, 34 or 35 is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or 
to a fine not exceeding the statutory maximum, or to both,  

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine, or to both. 35

General and supplementary 

37 Police access to lists 

(1) Ministers must make available to chief constables of police forces— 

(a) the name of each individual included in the children’s list, 
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(b) the name of each individual included in the adults’ list, and 

(c) any other information contained in those lists which Ministers consider should be 
disclosed for any purpose mentioned in subsection (2). 

(2) Information disclosed under subsection (1) may be used by police forces only for the 
purpose of— 5

(a) the prevention or detection of crime, or 

(b) the apprehension or prosecution of offenders. 

37A Restrictions on listing in children’s list 

(1) Ministers need not list an individual (nor consider an individual for listing) in the 
children’s list if the individual is already barred from regulated work with children by 10
virtue of being included in the children’s barred list maintained under section 2 of the 
Safeguarding Vulnerable Groups Act 2006 (c.47) (“the SVG Act”). 

(2) Ministers need not consider an individual for listing in the children’s list if— 

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by the Independent Barring Board (“IBB”), or 15

(b) subsection (3) applies. 

(3) This subsection applies where— 

(a) IBB has decided, under paragraph 2, 3, 5, 17 or 18 of schedule 3 to the SVG Act, 
that it is not appropriate to include the individual in the children’s barred list 
maintained under section 2 of that Act, and 20

(b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 
considered by IBB before it made its decision. 

(4) Where— 

(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 25
listing in the children’s list, and 

(b) IBB considers the individual’s case, 

 section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the children’s list. 

(5) Ministers need not list an individual in the children’s list under section 14 if— 30

(a) IBB is required, by virtue of paragraph 1 of schedule 3 to the SVG Act, to include 
the individual in the children’s barred list maintained under section 2 of that Act, 
and

(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the children’s 35
list.

37B Restrictions on listing in adults’ list

(1) Ministers need not list an individual (nor consider an individual for listing) in the adults’ 
list if the individual is already barred from regulated work with adults by virtue of being 
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included in the adults’ barred list maintained under section 2 of the Safeguarding 
Vulnerable Groups Act 2006 (c.47) (“the SVG Act”). 

(2) Ministers need not consider an individual for listing in the adults’ list if— 

(a) they consider that it would be more appropriate for the individual’s case to be 
considered by the Independent Barring Board (“IBB”), or 5

(b) subsection (3) applies. 

(3) This subsection applies where— 

(a) IBB has decided, under paragraph 8, 9, 11, 17 or 18 of schedule 3 to the SVG Act, 
that it is not appropriate to include the individual in the adults’ barred list 
maintained under section 2 of that Act, and 10

(b) Ministers are satisfied that all information relating to the individual which they 
consider relevant to their decision whether to consider to list the individual was 
considered by IBB before it made its decision. 

(4) Where— 

(a) in pursuance of subsection (2)(a), Ministers do not consider an individual for 15
listing in the adults’ list, and 

(b) IBB considers the individual’s case, 

 section 29 applies (with any necessary modifications) as if Ministers are considering to 
list the individual in the adults’ list. 

(5) Ministers need not list an individual in the adults’ list under section 14 if— 20

(a) IBB is required, by virtue of paragraph 7 of schedule 3 to the SVG Act, to include 
the individual in the adults’ barred list maintained under section 2 of that Act, and 

(b) Ministers consider that it would be more appropriate for the individual to be 
included in the list maintained under section 2 of that Act than in the adults’ list. 

38 Protection from actions for damages 25

(1) No proceedings are competent in respect of any loss or damage incurred by any person 
because of— 

(a) the fact that an individual is or is not listed, 

(b) the fact that Ministers have or have not considered whether to list an individual, 

(c) the provision of information in pursuance of any of sections 3 to 8 and 18 to 20. 30

(2) Subsection (1)(c) does not apply if the provider of the information— 

(a) knew, or was reckless as to whether, it was untrue or misleading in a material 
respect, and 

(b) provided it— 

(i) in purported compliance with any of sections 3 to 8 and 18 to 20, or 35

(ii) in other circumstances in which the provider knew, or could reasonably be 
expected to have known, that it would be used by Ministers, or provided to 
them for use, in connection with the performance of their functions under 
this Part. 
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39 Power to regulate procedure etc. 

(1) Ministers may, by regulations, make further provision about— 

(a) the information about listed individuals which is to be included in the children’s 
list and adults’ list, 

(b) the maintenance of those lists, and 5

(c) the procedure which is to be followed in relation to any decision which Ministers 
are authorised or required to take under this Part. 

(2) The regulations may, in particular, make provision in relation to the time within which 
anything has to be done. 

40 Transfer from 2003 Act list 10

(1) Ministers must list in the children’s list each individual who was included (otherwise 
than provisionally) in the list kept under section 1 of the Protection of Children 
(Scotland) Act 2003 (asp 5) (“the 2003 Act”) immediately before that section was 
repealed.

(2) Ministers must give notice of listing under subsection (1) to each individual listed under 15
that subsection. 

(3) An individual who is listed under subsection (1) is to be treated for the purposes of this 
Act as having been so listed— 

(a) under the provision of this Part which most closely corresponds to the provision in 
the 2003 Act under which the individual was included in the list kept under 20
section 1 of that Act, and 

(b) on the day on which the individual was included in the list kept under section 1 of 
the 2003 Act. 

(4) The provisions of this Part are accordingly to apply in relation to such an individual with 
any necessary modifications. 25

(5) Section 28(1)(b) is not to be read as requiring or authorising Ministers to remove such 
an individual from the children’s list where it appears to them that the individual— 

(a) would not have been listed under the provision of this Part which most closely 
corresponds to the provision in the 2003 Act under which the individual was 
included in the list kept under section 1 of the 2003 Act, but 30

(b) should have been included in the list kept under the 2003 Act under the provision 
of that Act which corresponds most closely with the provision of this Part under 
which the individual is to be treated as having been listed. 

(6) A notice required by subsection (2) may be given— 

(a) by delivering it to the listed individual, 35

(b) by leaving it at the listed individual’s usual or last known place of abode, or 

(c) by sending it by post to the listed individual at that place. 
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PART 2

VETTING AND DISCLOSURE

The scheme 

41 The scheme 

Ministers are to administer a scheme (“the Scheme”) under which information about 5
individuals who do, or wish to do, regulated work with children or protected adults is— 

(a) collated, and 

(b) disclosed,

in accordance with this Part. 

42 Participation in scheme 10

(1) An individual may apply to Ministers to join the Scheme in relation to— 

(a) regulated work with children, 

(b) regulated work with adults, or 

(c) both types of regulated work. 

(2) Ministers must allow an individual to be a member of the Scheme (a “scheme member”) 15
in relation to a type of regulated work if the individual is not barred from doing that 
work.

43 Statement of scheme membership 

(1) Ministers must disclose a statement of scheme membership to each scheme member. 

(2) A statement of scheme membership is a document which— 20

(a) sets out the type of regulated work in relation to which an individual participates 
in the Scheme, 

(b) confirms that the individual is not barred from doing that work, 

(c) if Ministers are considering whether to list the individual in relation to that type of 
work, says so, and 25

(d) contains such other information about the individual as may be prescribed. 

(3) Ministers need not comply with subsection (1) where— 

(a) the individual makes a disclosure request at the same time as the individual 
applies to join the Scheme, and 

(b) Ministers make the requested disclosure. 30

Vetting information 

44 Enquiries about scheme members 

(1) Ministers must, after making enquiries for the purpose of discovering whether any 
vetting information exists in relation to a new scheme member, create a scheme record 
for the member. 35
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(2) Ministers must make arrangements for the purpose of discovering whether any new 
vetting information arises in relation to scheme members while those members 
participate in the Scheme. 

(3) Ministers must update a scheme record if they discover any new vetting information 
about the scheme member to whom it relates. 5

(4) Vetting information is new if Ministers did not discover it as a result of earlier enquiries 
made in pursuance of subsection (1) or (2) in relation to the scheme member concerned 
(regardless of whether it existed when they made those earlier enquiries). 

45 Scheme record 

A scheme record is a document comprising— 10

(a) a scheme member’s statement of scheme membership, and 

(b) vetting information about the scheme member which Ministers discover as a result 
of enquiries or arrangements made under section 44. 

46 Vetting information 

(1) Vetting information, in relation to a scheme member, is— 15

(a) the information referred to in section 113A(3)(a) of the 1997 Act (prescribed 
details of every relevant matter relating to the scheme member which is recorded 
in central records), 

(b) if the scheme member is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), information about those requirements, 20

(c) information which the chief officer of a relevant police force thinks might be 
relevant in relation to the type of regulated work in relation to which the scheme 
member participates in the Scheme, and 

(d) such other information as may be prescribed. 

(2) Regulations prescribing information for the purposes of subsection (1)(d) may require 25
persons holding information of the type prescribed to disclose it to Ministers for the 
purposes of this Act. 

47 Duty to notify certain changes 

(1) A scheme member must give Ministers notice of— 

(a) a change in the member’s name, 30

(b) the issue of a full gender recognition certificate to the member under section 4 of 
the Gender Recognition Act 2004 (c.7), or 

(c) any other change in circumstance of a prescribed type. 

(2) A notice under subsection (1) must be given within 3 months of the date of the change 
or issue of the certificate to which it relates. 35

(3) An individual who fails, without reasonable excuse, to comply with subsection (1) 
commits an offence. 

(4) An individual guilty of an offence under subsection (3) is liable on summary conviction 
to a fine not exceeding level 3 on the standard scale. 
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48 Correction of inaccurate scheme record 

(1) Ministers must correct a scheme record if they are satisfied (following a request by a 
scheme member for correction, notification under section 47 or otherwise) that any 
information included in it is inaccurate. 

(2) After correcting an inaccurate scheme record, Ministers must disclose the corrected 5
information to— 

(a) the scheme member, and 

(b) any organisation for which they know the scheme member is doing regulated 
work.

(3) Subsection (2) applies only if Ministers have previously disclosed the inaccurate 10
information under this Part to the scheme member or, as the case may be, the 
organisation. 

(4) A scheme member may, in particular, request a review of any information included in a 
scheme record by virtue of section 46(1)(c). 

(5) Ministers, on receiving such a request, must ask the chief officer of the relevant police 15
force who provided that information to reconsider whether the chief officer still thinks 
that the information concerned might be relevant in relation to the type of regulated 
work in relation to which the scheme member participates in the scheme. 

(6) Information which was considered accurate when included in a scheme record but 
which—20

(a) is subsequently found to have always been inaccurate, or 

(b) subsequently becomes inaccurate for any reason, 

is to be regarded as being inaccurate information for the purposes of this section. 

Disclosure 

49 Disclosure of scheme records 25

(1) Ministers must disclose a scheme member’s scheme record if— 

(a) disclosure conditions A to D are satisfied, and 

(b) section 50 does not require them to disclose the scheme member’s short scheme 
record.

(2) Ministers must send a copy of a record disclosed under subsection (1) to the scheme 30
member who made the disclosure request. 

50 Disclosure of short scheme records 

(1) Ministers must disclose a scheme member’s short scheme record if— 

(a) disclosure conditions A to D are satisfied, 

(b) they have previously disclosed the member’s scheme record, and 35

(c) the scheme member requests disclosure of a short scheme record only. 

(2) Ministers must send a copy of a record disclosed under subsection (1) to the scheme 
member who made the disclosure request. 
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(3) A short scheme record is a document which— 

(a) includes a scheme member’s statement of scheme membership, 

(b) specifies the date on which the scheme member’s scheme record was last 
disclosed under section 49, 

(ba) says whether any vetting information was included in the scheme member’s 5
scheme record on that date, 

(c) if any new vetting information has been included in the scheme member’s scheme 
record since that date, says when that information was so included, and 

(ca) if any vetting information has been removed from the scheme member’s scheme 
record since that date, says when that information was so removed. 10

(4) A short scheme record must not disclose any vetting information of the types referred to 
in paragraphs (ba) to (ca) of subsection (3). 

51 Disclosure of scheme membership 

(1) If disclosure conditions A to C are satisfied, Ministers must disclose a scheme member’s 
statement of scheme membership. 15

(2) Ministers must send a copy of a statement disclosed under subsection (1) to the scheme 
member who made the disclosure request. 

52 Disclosure conditions 

The disclosure conditions are— 

Condition A The scheme member requests Ministers to make the disclosure to a 20
person, and in relation to a type of regulated work, specified in the 
request.

Condition B The scheme member participates in the Scheme in relation to that 
type of regulated work. 

Condition C  The person to whom the disclosure is to be made declares that the 25
disclosure is requested for the purpose of enabling or assisting the 
person (or any other person for whom the person acts) to consider 
the scheme member’s suitability to do, or to be offered or supplied 
for, that type of regulated work. 

Condition D  The person to whom the disclosure is to be made is a registered 30
person for the purposes of Part 5 of the 1997 Act. 

53 Crown work 

(1) This section applies where a disclosure declaration is made by— 

(a) a Minister of the Crown, 

(b) a member of the Scottish Executive, 35

(c) any other office-holder in the Scottish Administration, or 
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(d) a nominee of any person mentioned in paragraphs (a) to (c). 

(2) Where this section applies Ministers may, despite disclosure condition D, disclose the 
relevant scheme record or short scheme record. 

54 Disclosure restrictions 

(1) Regulations under section 46(1)(d) may prohibit Ministers (at any time or in prescribed 5
circumstances)— 

(a) from including a prescribed type of information in scheme records, 

(b) from disclosing a prescribed type of information under section 49 or 50. 

(2) Subsection (2A) applies where— 

(a) a scheme member participates in the Scheme in relation to both types of regulated 10
work, and 

(b) Ministers receive a disclosure request which includes a disclosure declaration 
made in relation to only one of those types of regulated work. 

(2A) Where this subsection applies, Ministers must not— 

(a) disclose information which appears in the member’s scheme record only because 15
the member participates in the Scheme in relation to the other type of regulated 
work, or 

(b) reveal whether any such information has been included in, or removed from, the 
member’s scheme record. 

Removal from scheme 20

55 Removal from scheme

(1) Ministers must remove a scheme member from the Scheme in relation to a type of 
regulated work if they— 

(a) bar the member from doing that work by listing the member, or 

(b) become aware that the member has otherwise been barred from doing that work. 25

(2) Ministers may remove from the Scheme any scheme member who fails to pay any fee 
for participation in the Scheme which is prescribed under section 67. 

56 Withdrawal from scheme 

Ministers must remove a scheme member from the Scheme in relation to a type of 
regulated work if— 30

(a) the scheme member applies to be so removed, and 

(b) they are satisfied that the scheme member is not doing that type of regulated work. 

57 Notice of removal 

(1) Ministers must give notice confirming that they have removed an individual from the 
Scheme under section 55 or 56 to— 35

(a) the individual, and 
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(b) any other person whom they think fit. 

(2) A notice under subsection (1) must— 

(a) state the type of regulated work in relation to which the individual has been 
removed, and 

(b) say why the individual has been removed. 5

(3) A notice under subsection (1)(b) need not comply with subsection (2)(b) if Ministers 
think that it would be inappropriate for the recipient to be informed of the reason for 
removal. 

58 Retention of scheme records after removal 

(1) Ministers may keep the scheme record of an individual removed from the Scheme and 10
may continue to use that record for the purposes of enabling or assisting them to 
perform their functions under this Act. 

(2) Subsection (1) does not— 

(a) entitle Ministers to continue to make enquires in relation to the individual in 
pursuance of section 44(2), or 15

(b) require Ministers to otherwise ensure that the retained scheme record is updated. 

Evidence of identity 

59 Evidence of identity 

(1) An individual making— 

(a) an application to join, or to be removed from, the Scheme, 20

(b) a request to correct a scheme record, or 

(c) a disclosure request, 

must provide Ministers with such evidence of identity as they may require. 

(2) Ministers need not consider such an application or request if— 

(a) the individual fails to comply with a requirement under this section or section 60, 25
or

(b) the evidence provided does not satisfy them as to the individual’s identity. 

60 Power to use fingerprints to check applicant’s identity 

(1) Ministers may require an applicant to join the Scheme, or a scheme member, to have 
fingerprints taken in such manner, and at such place, as may be prescribed for the 30
purposes of enabling or assisting Ministers to satisfy themselves as to the identity of the 
applicant or, as the case may be, scheme member. 

(1A) But Ministers may require an individual to have fingerprints taken under subsection (1) 
only if they are not satisfied by other evidence provided under section 59(1) as to the 
individual’s identity. 35

(2) Ministers must arrange the destruction of any such fingerprints as soon as reasonably 
practicable after they have been used for the purposes mentioned in subsection (1). 
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(3) Any person who holds records of fingerprints for the use of police forces generally must 
make those records available to Ministers for the purposes of this section. 

(4) This section does not affect the generality of section 59 in relation to any other type of 
evidence of identity. 

61 Power to use personal data to check applicant’s identity 5

(1) Ministers may use information given to them by personal data holders to check evidence 
of identity given to them for the purposes of section 59. 

(2) Personal data holders are— 

The Identity and Passport Service 

The Driver and Vehicle Licensing Agency 10

Ministers of the Crown in connection with keeping of records of national 
insurance numbers 

Such other persons holding data about individuals as may be prescribed 

Offences relating to vetting information 

62 Falsification of scheme records etc. 15

(1) It is an offence for a person, with intent to deceive, to— 

(a) make a document which purports to be a disclosure record, 

(b) alter a disclosure record, 

(c) use, or allow another person to use, a disclosure record in a way which suggests 
that it relates to an individual other than the scheme member in respect of whom it 20
was disclosed. 

(2) It is an offence for a person to knowingly make a false or misleading declaration or 
other statement for the purposes of— 

(a) obtaining, or enabling another person to obtain, a disclosure record, or 

(b) satisfying Ministers that an individual who is doing regulated work is not doing 25
so.

63 Unlawful disclosure of scheme records etc. 

(1) A person to whom disclosure information is disclosed under section 48, 49, 50 or 51 
commits an offence if the person discloses it to any other person. 

(2) A person does not commit an offence under subsection (1) by disclosing the disclosure 30
information— 

(a) to any of the person’s employees, 

(b) where the person is not an individual, to any member or officer of the person, or 

(c) where the disclosure was made for the purpose of enabling or assisting another 
person to consider a scheme member’s suitability to do, or to be offered or 35
supplied for, regulated work— 

(i) to that other person, 
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(ii) to any of that other person’s employees, or 

(iii) where that other person is not an individual, to any member or officer of 
that other person. 

(3) An individual to whom disclosure information is disclosed lawfully by virtue of 
subsection (2)(a) or (b) or (4)(a) commits an offence if the individual discloses it to any 5
other person. 

(4) An individual does not commit an offence under subsection (3) by disclosing the 
disclosure information, in the course of the individual’s duties— 

(a) to any other individual who is a member, officer or employee of the person to 
whom the corresponding disclosure was made under section 49, 50 or 51, or 10

(b) where the disclosure was made for the purpose of enabling or assisting another 
person to consider a scheme member’s suitability to do, or to be offered or 
supplied for, regulated work— 

(i) to that other person, 

(ii) to any of that other person’s employees, or 15

(iii) where that other person is not an individual, to any member or officer of 
that other person. 

(5) A person to whom disclosure information is disclosed lawfully by virtue of subsection 
(2)(c)(i) or (4)(b)(i) commits an offence if the person discloses it to any other person. 

(6) A person does not commit an offence under subsection (5) by disclosing the disclosure 20
information— 

(a) to any of the person’s employees, or 

(b) where the person is not an individual, to any member or officer of the person. 

(7) An individual to whom disclosure information is disclosed lawfully by virtue of 
subsection (2)(c)(ii) or (iii), (4)(b)(ii) or (iii) or (6) commits an offence if the person 25
discloses it to any other person. 

(8) An individual does not commit an offence under subsection (7) by disclosing the 
disclosure information, in the course of the individual’s duties, to any other individual 
who is a member, officer or employee of the person for whose purposes the 
corresponding disclosure was made under section 49, 50 or 51. 30

(9) A person to whom disclosure information is disclosed unlawfully commits an offence if 
the person discloses it to any other person. 

64 Unlawful requests for scheme records etc. 

(1) It is an offence to request provision of, or to otherwise seek sight of, a disclosure record 
for a purpose other than the permitted purpose. 35

(2) It is an offence to use disclosure information for a purpose other than the permitted 
purpose.

(3) The permitted purpose is to enable or assist a person (“Z”) to consider the suitability of 
the individual to whom the record or information relates–– 

(a) to do, or to be offered or supplied for, the type of regulated work to which the 40
disclosure record relates, or 

334



Protection of Vulnerable Groups (Scotland) Bill 29
Part 2—Vetting and disclosure 

(b) to do that type of regulated work in prescribed circumstances for any person other 
than Z in pursuance of arrangements under which services are provided to Z. 

(4) References in subsection (1) to disclosure records do not include references to 
information included in disclosure records. 

65 Unlawful disclosure etc.: supplementary 5

(1) Nothing in section 63 prevents disclosure of disclosure information— 

(a) by the scheme member to whom the information relates, 

(b) by any other person with the consent of the scheme member to whom the 
information relates, 

(c) to an office-holder in the Scottish Administration or a government department, 10

(d) to a person appointed to any office by virtue of any enactment, 

(e) in accordance with any obligation to provide information imposed by virtue of 
any enactment, 

(f) for the purposes of answering a prescribed type of exempted question, or 

(g) for some other prescribed purpose. 15

(2) Nothing in subsections (2), (4), (6) or (8) of section 63 makes lawful any disclosure of 
disclosure information made otherwise than for the purpose of enabling or assisting the 
person in relation to whom the corresponding disclosure request was made to consider 
the suitability of the scheme member concerned to do, or to be offered or supplied for, 
the type of regulated work concerned. 20

(3) Nothing in section 64 prevents use of disclosure information for a purpose other than the 
permitted purpose— 

(a) by the scheme member to whom the information relates, 

(b) by any other person with the consent of the scheme member to whom the 
information relates, 25

(c) by an office-holder in the Scottish Administration or a government department, 

(d) by a person appointed to any office by virtue of any enactment, 

(e) in accordance with any obligation to provide information imposed by virtue of 
any enactment,  

(f) in order to answer a prescribed type of exempted question, or 30

(g) in any other prescribed circumstances. 

(4) References in sections 63 and 64 and in this section to disclosure information are 
references to— 

(a) disclosure records disclosed under section 49, 50 or 51, and 

(b) any information in such a disclosure record which is obtained only by virtue of 35
section 48, 49, 50 or 51. 

(5) “Exempted question”, where used in subsections (1)(f) and (3)(f), means a question in 
relation to which section 4(2)(a) or (b) of the Rehabilitation of Offenders Act 1974 
(c.53) has been excluded by order made under section 4(4) of that Act. 
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66 Penalties for offences relating to vetting information 

A person guilty of an offence under section 62, 63 or 64 is liable on summary conviction 
to imprisonment for a term not exceeding 6 months or to a fine not exceeding level 5 on 
the standard scale, or to both. 

Fees, forms and other procedures 5

67 Fees

(1) Ministers may charge such fee as may be prescribed— 

(a) in respect of applications to join, or to be removed from, the Scheme, 

(b) in respect of disclosure requests, and 

(c) otherwise in respect of the performance of their functions under this Part. 10

(2) Regulations may, in particular, provide for— 

(za) different fees in different circumstances, 

(a) annual or other recurring fees in respect of participation in the Scheme, 

(b) reduction, waiver or refund of fees in prescribed circumstances. 

(2A) Before prescribing fees under this section, Ministers must have regard to— 15

(a) the circumstances in which those fees are payable, and 

(b) the desirability of maintaining an appropriate balance among— 

(i) the quality of the performance of their vetting, barring and disclosure 
functions,

(ii) the cost of that performance, and 20

(iii) the fees paid to them in respect of that performance. 

(3) Where regulations provide for a fee to be charged in respect of— 

(a) an application to join, or to be removed from, the Scheme, or 

(b) a disclosure request, 

Ministers need not consider the application or request unless the fee is paid. 25

68 Forms

(1) It is for Ministers to determine the form and manner in which— 

(a) applications to join, or to be removed from, the Scheme, 

(b) requests to correct a scheme record, and 

(c) disclosure requests (including disclosure declarations made in relation to them), 30

must be made. 

(2) Ministers may, in particular, determine that any such application, request or declaration 
may be made in electronic form. 

(3) Ministers need not consider any such application, request or declaration unless it is 
made in the form and manner determined by them (or in a form and manner as close to 35
that as circumstances permit). 
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69 Procedure

(1) Ministers may, by regulations, make such further provision about the administration of 
the Scheme as they think fit. 

(2) Regulations may, in particular— 

(a) prescribe further procedure relating to applications to join, or to be removed from, 5
the Scheme, 

(b) prescribe circumstances in which scheme members are to be removed from the 
Scheme, 

(c) prescribe circumstances in which disclosure condition A (see section 52) is to be 
treated as being satisfied when a person other than a scheme member makes a 10
disclosure request in respect of that member, 

(d) prescribe further procedure relating to making disclosure requests and to 
disclosing information in pursuance of such requests. 

Supplementary 

69A Consideration of suitability: supplementary15

 References in this Part to a person (“A”) considering an individual’s suitability to do, or 
to be offered or supplied for, any type of regulated work are references to A considering 
the individual’s suitability— 

(a) to do that type of regulated work for A, 

(b) to be supplied by A to do that type of regulated work for another person, 20

(c) to be a teacher (for the purposes of section 6 of the Teaching Council (Scotland) 
Act 1965 (c.19)), 

(d) to provide or manage a care service (for the purposes of the 2001 Act), 

(e) to be registered under Part 3 (registration of social workers etc.) of the 2001 Act,  

(ea) to foster a child (for the purposes of any regulations made under section 5(2) of 25
the Social Work (Scotland) Act 1968 (c.49)), or 

(f) for any other prescribed purpose. 

70 Delegation of vetting and disclosure functions 

(1) Ministers may, to such extent and subject to such conditions as they think appropriate, 
delegate any of their functions under this Part (other than excepted functions) to such 30
person as they may determine. 

(2) An excepted function is a function— 

(a) relating to the making of regulations or orders, 

(b) under section 68, or 

(c) relating to the determination of an appropriate fee under section 71(4). 35

(3) A delegation under subsection (1) may be varied or revoked at any time. 
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(4) No proceedings are competent against a person performing functions delegated under 
this section by reason of an inaccuracy in the information made available or provided to 
the person in accordance with section 60(3) or 71. 

71 Sources of information 

(1) Any person who holds records of convictions, cautions or other information for the use 5
of police forces generally must make those records available to Ministers for the 
purposes of enabling or assisting them to perform their functions under this Part. 

(2) A chief constable must, as soon as practicable, comply with a request by Ministers to 
provide them with information of the type described in section 46(1)(c) for the purposes 
of enabling or assisting them to perform their functions under this Part. 10

(3) A chief constable must not provide information to Ministers under subsection (2) if the 
chief constable thinks that disclosing that information to the individual to whom it 
relates would be contrary to the interests of the prevention or detection of crime. 

(4) Ministers must pay the appropriate police authority such fee as Ministers think 
appropriate for information provided under subsection (2). 15

(5) No proceedings are competent against Ministers by reason of an inaccuracy in the 
information made available or provided to them in accordance with this section or 
section 60(3). 

71A Police access to Scheme information 

(1) Ministers must make available to chief constables of police forces and the Scottish 20
Police Services Authority— 

(a) the name of each individual participating in the Scheme, 

(b) confirmation of whether each such individual participates in the Scheme in 
relation to regulated work with— 

(i) children, 25

(ii) adults, or 

(iii) both, and 

(c) any other information held by Ministers by virtue of their administration of the 
Scheme which Ministers consider would enable or assist police forces or the 
Scottish Police Services Authority to satisfy themselves as to the identity of such 30
individuals.

(2) Information disclosed under subsection (1) may be used by police forces and the 
Scottish Police Services Authority only for the purpose of— 

(a) enabling or assisting them to perform their functions under or by virtue of this 
Part,35

(b) the prevention or detection of crime, or 

(c) the apprehension or prosecution of offenders. 
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72 Statements of scheme membership: disclosure of whether individual under 
consideration for listing 

(1) Despite section 43(2)(c), a statement of scheme membership must not disclose whether 
Ministers are considering whether to list an individual if Ministers have not made a 
decision under section 15 or, as the case may be, 16 within the relevant period. 5

(2) The “relevant period” is— 

(a) where the information which caused Ministers to consider whether to list the 
individual is the subject of legal or disciplinary proceedings, the period of 6 
months which begins on the date on which the proceedings are finally determined, 

(b) in any other case, the period of 6 months which begins on the date on which 10
Ministers made a decision under section 10, 11, 12 or 13 to consider whether to 
list the individual, or 

(c) where either of the periods mentioned in paragraphs (a) and (b) is extended under 
subsection (3), the extended period. 

(3) The sheriff may, on an application by Ministers and on cause shown, extend the period 15
mentioned in paragraph (a) or (b) of subsection (2) (or, as the case may be, that period 
as previously extended under this subsection). 

(3A) A period may not be extended (or further extended) under subsection (3) for a period of 
longer than 6 months beginning with the date on which the extension (or further 
extension) is granted. 20

(3B) An application under subsection (3) must be made before the expiry of the relevant 
period.

(3C) Where an application under subsection (3) is made, the relevant period is to be treated 
for the purposes of subsection (1) as not having expired until the application is 
determined. 25

(3D) The sheriff may, on cause shown, dispense with any requirement— 

(a) to intimate an application under subsection (3) to the individual,  

(b) to notify the individual of any interlocutor relating to the application. 

(3E) For the purposes of subsection (3B), an application is made when it is lodged with the 
sheriff clerk. 30

(4) Any court proceedings under subsection (3) may take place in private if the sheriff 
considers it appropriate in all the circumstances. 

(5) For the purposes of subsection (2)(a), proceedings are finally determined when— 

(a) the proceedings are terminated or abandoned without a decision being made, 

(b) a decision is made against which no appeal lies, or 35

(c) where a decision is made which may be appealed, the period during which an 
appeal (other than an appeal which need not be timeous) may be brought expires 
without an appeal being brought. 

(6) For the purposes of subsection (5), an appeal which need not be timeous is— 

(a) an appeal under Part 8 (appeals from solemn proceedings) of the 1995 Act in 40
relation to which the High Court must, if the appeal is to be competent, extend the 
time within which intimation of intention to appeal or note of appeal or both may 
be given, 
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(b) an appeal under Part 10 (appeals from summary proceedings) of the 1995 Act in 
relation to which the High Court must, if the appeal is to be competent, extend the 
time within which an application for a stated case may be made, or 

(c) an appeal under section 191 (appeal by suspension on ground of miscarriage of 
justice) of the 1995 Act. 5

PART 4

AMENDMENT OF PART 5 OF THE POLICE ACT 1997 

82 Information in criminal conviction and record certificates 

(1) In section 112(2) of the 1997 Act, for the words from “or” immediately following 
paragraph (a) to the end of paragraph (b) substitute “(or states that there is no such 10
conviction); and 

(b) if the applicant is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), states that fact.”. 

(2) Section 113A of the 1997 Act is amended as follows— 

(a) in subsection (3), for the words from “or” immediately following paragraph (a) to 15
the end of paragraph (b) substitute “(or states that there is no such matter); and 

(b) if the applicant is subject to notification requirements under Part 2 of the 
Sexual Offences Act 2003 (c.42), states that fact.”, 

(b) in the definition of “central records” in subsection (6), for “and cautions” 
substitute “, cautions or other information”, 20

(c) in the definition of “relevant matter” in that subsection, the word “and” 
immediately following paragraph (a) is repealed, 

(d) at the end of paragraph (b) of that definition, insert “and 

(c) a prescribed court order.”. 

(3) In section 119(1) of the 1997 Act, for “or cautions” substitute “, cautions or other 25
information”. 

(4) In section 119A of the 1997 Act— 

(a) in subsection (1), after “convictions” insert “or other information”, 

(b) in subsection (2), for “or cautions” substitute “, cautions or other information”. 

83 Form of Part 5 applications 30

(1) In each of the following provisions of the 1997 Act, the words “in the prescribed manner 
and form” are repealed— 

section 112(1)(a) 

section 113A(1)(a) 

section 113B(1)(a) 35

section 114(1)(a) 

section 116(1)(a) 

(2) In sections 117(1) and 120(2) of the 1997 Act, the words “in writing” are repealed. 
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(3) After section 125 of the 1997 Act insert— 

“125A Form of applications 

(1) It is for the Scottish Ministers to determine the form and manner in which 
applications must be made for the purposes of sections 112(1)(a), 113A(1)(a), 
113B(1)(a), 114(1)(a), 116(1)(a), 117(1), and 120(2). 5

(2) The Scottish Ministers may, in particular, determine that such applications may 
be made in electronic form (and may be signed or countersigned 
electronically). 

(3) The Scottish Ministers need not consider any such application unless it is made 
in the form and manner determined by them (or in a form and manner as close 10
to that as circumstances permit).”. 

84 Payment of fee for information from certain police forces 

In section 113B of the 1997 Act, after subsection (5) insert— 

“(5A) The Scottish Ministers must pay to such body as may be prescribed such fee as 
they think appropriate for information received from the chief officer of a body 15
mentioned in subsection (10)(j) to (m) as a result of a request under subsection 
(4) or (5).”. 

85 Regulations about registration 

(1) Section 120 of the 1997 Act is amended as follows— 

(a) in subsection (2), for “section 120A and regulations under subsection (3)” 20
substitute “sections 120ZB and 120A”, 

(b) subsection (3) is repealed. 

(2) Before section 120A of the 1997 Act insert— 

“120ZB Regulations about registration 

(1) The Scottish Ministers may by regulations make further provision about 25
registration.

(2) Regulations under this section may in particular make provision for— 

(a) the payment of fees; 

(b) the information to be included in the register; 

(c) the registration of any person to be subject to conditions; 30

(d) the nomination by— 

(i) a body corporate or unincorporated; or 

(ii) a person appointed to an office by virtue of an enactment, whether 
that body or person is registered or applying to be registered, 

 of an individual to act for the body or, as the case may be, person in 35
relation to disclosure applications; 

(e) the refusal by the Scottish Ministers, on such grounds as may be 
specified in or determined under the regulations, to accept or to continue 
to accept any nomination made by virtue of this section; 
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(f) the refusal by the Scottish Ministers to include persons who, in the 
opinion of the Scottish Ministers, are likely to act in relation to fewer 
disclosure applications in any period of 12 months than a minimum 
number specified in the regulations; 

(g) the removal from the register of persons who have, in any period of 12 5
months during which they were registered, acted in relation to fewer 
disclosure applications than the minimum number specified under 
paragraph (f); 

(h) the removal from the register of persons who are, in the opinion of the 
Scottish Ministers, no longer likely to wish to act in relation to disclosure 10
applications;

(i) the removal from the register of any person who has breached any 
condition of the person’s registration; and 

(j) the period which must elapse before any person refused registration or 
removed from the register may apply to be included in the register. 15

(3) The provision which may be made by virtue of subsection (2)(c) includes 
provision—

(a) for the registration or continued registration of any person to be subject 
to prescribed conditions or, if the regulations so provide, such conditions 
as the Scottish Ministers think fit; and 20

(b) for the Scottish Ministers to vary or revoke those conditions. 

(4) In subsection (2), references to acting in relation to disclosure applications are 
to be read as references to— 

(a) countersigning applications under section 113A or 113B, or 

(b) making declarations in relation to requests for disclosures under section 25
49 or 50 of the Protection of Vulnerable Groups (Scotland) Act 2007 
(asp 00).”. 

(3) Section 124A of the 1997 Act is amended as follows— 

(a) in subsection (1), for “section 120(3)(b)” substitute “section 120ZB(2)(h)”, and 

(b) in subsection (3), for “section 120(3)(ac)” substitute “section 120ZB(2)(j)”. 30

PART 5

SCHOOL CARE ACCOMMODATION SERVICES

86 Meaning of “school care accommodation service”  

(1) In section 2 of the 2001 Act, for subsection (4) substitute— 

“(4) A “school care accommodation service” is a service which— 35

(a) consists of the provision of residential accommodation to a pupil in a 
place in or outwith a public, independent or grant-aided school; 

(b) is provided (whether or not during term-time) for the purpose of or in 
connection with the pupil’s attendance at the school (whether current or 
otherwise); and 40

(c) is provided to the pupil by— 
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(i) an education authority or the managers of an independent or grant-
aided school; or 

(ii) any person under arrangements made between that person and any 
such authority or managers. 

(4A) For the purposes of subsection (4)(c)(i) above, a service which— 5

(a) falls within the description given by subsection (4)(a), (b) and (c)(ii) 
above; and 

(b) is provided to the pupil in domestic premises, 

 is to be regarded as being provided by that authority or (as the case may be) 
those managers. 10

(4B) A service may be excepted from the definition in subsection (4) above by 
regulations.”.

(2) In section 77(1) of the 2001 Act, in the definition of “school care accommodation 
service”, for “has the meaning given by subsection (4) of section 2” substitute “is to be 
construed in accordance with subsections (4) to (4B) of section 2 of”.  15

86A Application of fire safety rules to school care accommodation service 

 In section 78 of the Fire (Scotland) Act 2005 (asp 5), in subsection (5)(c), after 
“section)” insert “except where the service is provided as mentioned in subsection 
(4)(c)(ii) of that section”. 

PART 620

SUPPLEMENTARY AND GENERAL

86B Guidance 

(1) Ministers must issue guidance on such matters relating to the operation of Parts 1 and 2 
of this Act as they think appropriate. 

(2) Ministers may revoke or vary guidance issued under subsection (1) at any time. 25

86C Annual report 

(1) Ministers must, in respect of each reporting year, prepare a report on the performance of 
their vetting, barring and disclosure functions during that year. 

(2) Ministers must lay a copy of each such report before the Scottish Parliament as soon as 
practicable after the end of the reporting year to which it relates. 30

(3) A “reporting year” is— 

(a) the period beginning with the day on which this section comes into force and 
ending on 31 March, and 

(b) each successive year ending on that date. 

87 Transfer of Disclosure Scotland staff etc. 35

(1) Ministers may by order (a “staff transfer order”) make provision for persons employed 
by virtue of section 9 of the Police (Scotland) Act 1967 (c.77) (employees other than 
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constables) by the Strathclyde Joint Police Board (the “Police Board”) to transfer to, and 
become members of the staff of, the Scottish Administration. 

(2) A staff transfer order may specify particular persons, or types of person, to whom the 
order applies. 

(3) Subsections (4) to (9) apply where— 5

(a) a person is to be transferred by virtue of a staff transfer order, and 

(b) immediately before the day on which the staff transfer order comes into force in 
relation to the person (the “transfer day”), the person has a contract of 
employment with the Police Board. 

(4) On and after the transfer day the contract of employment has effect as if originally made 10
between the person and Ministers on behalf of the Crown. 

(5) On the transfer day, the rights, powers, duties and liabilities of the Police Board under or 
in connection with the contract of employment are transferred to Ministers. 

(6) Anything done before the transfer day by or in relation to the Police Board in respect of 
the contract of employment or the person is to be treated on and after that day as having 15
been done by or in relation to Ministers. 

(7) If, before the transfer day, the person gives notice to Ministers or the Police Board that 
the person objects to becoming a member of staff of the Scottish Administration— 

(a) the contract of employment with the Police Board is, on the day immediately 
preceding the day that would, but for the objection, have been the transfer day, 20
terminated, and 

(b) the person is not to be treated (whether for the purpose of any enactment or 
otherwise) as having been dismissed by virtue of the giving of such notice. 

(8) Nothing in this section prejudices any right of the person to terminate the contract of 
employment if a substantial detrimental change in the person’s working conditions is 25
made. 

(9) Where—

(a) the identity of the person’s employer changes by virtue of the making of a staff 
transfer order, and 

(b) it is shown that, in all the circumstances, the change is significant and detrimental 30
to the person, 

the person has the right to terminate the contract of employment. 

(10) A staff transfer order may make such further provision about such transfers as Ministers 
think fit. 

88 Power to give effect to corresponding legislation in England, Wales and Northern 35
Ireland

(1) Ministers may by order make such provision as they consider appropriate in 
consequence of, or for the purposes of giving full effect to, any provision made by virtue 
of the Safeguarding Vulnerable Groups Act 2006 (c.47). 

(1A) Ministers may by order make such provision as they consider appropriate in 40
consequence of, or for the purposes of giving full effect to, any legislation which forms 
part of the law of Northern Ireland which in Ministers’ opinion— 
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(a) corresponds to provision made by virtue of this Act, or 

(b) affects the operation of any provision made by virtue of this Act. 

(2) An order under subsection (1) or (1A) may modify any enactment, instrument or 
document. 

89 Modification of enactments 5

Schedule 4 contains minor amendments and amendments and repeals consequential on 
the provisions of this Act. 

90 Offences by bodies corporate etc. 

(1) Where—

(a) an offence under this Act has been committed by— 10

(i) a body corporate, 

(ii) a Scottish partnership, or 

(iii) an unincorporated association other than a Scottish partnership, and 

(b) it is proved that the offence was committed with the consent or connivance of, or 
was attributable to any neglect on the part of— 15

(i) a relevant individual, or 

(ii) an individual purporting to act in the capacity of a relevant individual, 

that individual as well as the body corporate, partnership or, as the case may be, 
unincorporated association is guilty of the offence and is liable to be proceeded against 
and punished accordingly. 20

(2) In subsection (1), “relevant individual” means— 

(a) in relation to a body corporate other than a council— 

(i) a director, manager, secretary or other similar officer of the body, 

(ii) where the affairs of the body are managed by its members, the members, 

(b) in relation to a council, an officer or member of the council, 25

(c) in relation to a Scottish partnership, a partner, and 

(d) in relation to an unincorporated association other than a Scottish partnership, a 
person who is concerned in the management or control of the association. 

(3) Any penalty imposed on a body corporate, Scottish partnership or unincorporated 
association on conviction of an offence under this Act is to be recovered by civil 30
diligence in accordance with section 221 of the 1995 Act. 

90A Crown application 

(1) This Act binds the Crown. 

(2) But subordinate legislation made under this Act need not bind the Crown. 

(3) No contravention by the Crown of a provision made by or under this Act makes the 35
Crown criminally liable. 
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(4) But the Court of Session may, on the application of any public body or office-holder 
having responsibility for enforcing that provision, declare unlawful any act or omission 
of the Crown which constitutes such a contravention. 

(5) Despite subsection (3), the provisions made by and under this Act apply to persons in 
the public service of the Crown as they apply to other persons. 5

PART 7

INTERPRETATION

91 Regulated work 

(1) Regulated work means regulated work with children or protected adults. 

(2) Regulated work with children is work of the type described in schedule 2. 10

(3) Regulated work with adults is work of the type described in schedule 3. 

(4) References in this Act to types of regulated work are to be construed accordingly. 

92 Individuals barred from regulated work 

(1) An individual is barred from regulated work with children if the individual is— 

(a) listed in the children’s list. 15

(b) included in the children’s barred list maintained under section 2 of the 
Safeguarding Vulnerable Groups Act 2006 (c.47), 

(c) included (otherwise than provisionally) in the list kept under article 3 of the 
Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003, or 

(d) an individual falling within subsection (3). 20

(2) An individual is barred from regulated work with adults if the individual is— 

(a) listed in the adults’ list, 

(b) included in the adults’ barred list maintained under section 2 of the Safeguarding 
Vulnerable Groups Act 2006 (c.47), 

(c) included (otherwise than provisionally) in the list kept under article 35 of the 25
Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003, or 

(d) an individual falling within subsection (4).  

(3) An individual falls within this subsection if, under the law of the Channel Islands, the 
Isle of Man, any British overseas territory or any other territory or country outwith the 
United Kingdom, the individual is subject to a prohibition or disqualification which 30
Ministers by order provide corresponds to being barred from regulated work with 
children by virtue of any of paragraphs (a) to (c) of subsection (1). 

(4) An individual falls within this subsection if, under the law of the Channel Islands, the 
Isle of Man, any British overseas territory or any other territory or country outwith the 
United Kingdom, the individual is subject to a prohibition or disqualification which 35
Ministers by order provide corresponds to being barred from regulated work with adults 
by virtue of any of paragraphs (a) to (c) of subsection (2). 
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(5) Ministers may by order substitute such other list maintained under the law of England 
and Wales or, as the case may be, Northern Ireland, which in Ministers’ opinion 
corresponds to the children’s list for a list mentioned in subsection (1)(b) and (c). 

(6) Ministers may by order substitute such other list maintained under the law of England 
and Wales or, as the case may be, Northern Ireland, which in Ministers’ opinion 5
corresponds to the adults’ list for a list mentioned in subsection (2)(b) or (c). 

93 Meaning of “harm” 

(1) For the purposes of this Act, an individual (“A”) harms another (“B”) if— 

(a) A’s conduct causes B physical harm, 

(b) A’s conduct causes B psychological harm (for example: by putting B in a state of 10
fear, alarm or distress), or 

(c) A engages in unlawful conduct which appropriates or adversely affects B’s 
property, rights or interests (for example: theft, fraud, embezzlement or extortion), 

and references to harm are to be construed accordingly. 

(2) For the purposes of this Act, an individual (“C”) places another (“D”) at risk of harm 15
if—

(a) C attempts to harm D, 

(b) C incites another to harm D, 

(c) C encourages D to self-harm, or 

(d) C’s conduct otherwise causes, or is likely to cause, D to be harmed, 20

and references to being placed at risk of harm are to be construed accordingly. 

94 Meaning of “protected adult” 

(1) For the purposes of this Act, a “protected adult” is an individual aged 16 or over who is 
provided with— 

(a) a service by a person carrying on— 25

(i) a support service, 

(ii) an adult placement service, 

(iii) a care home service, or 

(iv) a housing support service, 

which is registered under Part 1 of the 2001 Act, 30

(b) a prescribed service— 

(i) by a health body acting in exercise of functions conferred by the National 
Health Service (Scotland) Act 1978 (c.29), 

(ii) which is secured by a health body acting in exercise of such functions, 

(iii) by an independent hospital, 35

(iv) by a private psychiatric hospital, 

(v) by an independent clinic, or 
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(vi) by an independent medical agency, 

(c) a community care service— 

(i) provided or secured by a council under the Social Work (Scotland) Act 
1968 (c.49) or the Mental Health (Care and Treatment) (Scotland) Act 
2003 (asp 13), or 5

(ii) in respect of which a council has made a direct payment, or 

(d) a prescribed welfare service. 

(2) Ministers may by order modify subsection (1) in order to change the definition of 
“protected adult” as they think appropriate. 

(3) Expressions used in paragraphs (a) and (b) of subsection (1) have the same meaning as 10
in the 2001 Act. 

(4) In subsection (1)(c)— 

“community care service” has the same meaning as in the Social Work (Scotland) 
Act 1968 (c.49), 

“direct payment” means a payment made under section 12B of that Act. 15

(5) In subsection (1)(d), “welfare service” includes any service which provides support, 
assistance, advice or counselling to individuals with particular needs. 

95 Meaning of “work” 

(1) In this Act “work” means work of any kind and, in particular, includes— 

(a) paid and unpaid work, 20

(b) work under a contract (for example: under a contract of service or apprenticeship 
or under a contract for services), 

(c) carrying out the functions of any office established by virtue of an enactment,  

(ca) being a foster carer, and 

(d) caring for, or supervising, individuals participating in any organised activity, 25

and references to a “worker” and to “working” are to be construed accordingly. 

(2) Despite the generality of subsection (1), “work” does not include work falling within 
subsection (3) or (4). 

(3) Work falls within this subsection if it is done for an individual (“A”)— 

(a) in the course of a family relationship, and 30

(b) for the benefit of A or a member of A’s family. 

(4) Work falls within this subsection if it is done for an individual (“B”)— 

(a) in the course of a personal relationship, 

(b) for no commercial consideration, and 

(c) for the benefit of B, a member of B’s family or B’s friend. 35

(5) A family relationship includes a relationship between two individuals who— 

(a) live in the same household, and 

(b) treat each other as though they were members of the same family. 
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(6) A personal relationship is a relationship between or among friends. 

(7) Any friend of a member of an individual’s family is to be regarded as being the 
individual’s friend. 

(8) “Benefit” does not include commercial benefit. 

(9) Ministers may prescribe circumstances in which work either is or is not to be treated for 5
the purposes of this Act as being done in the course of a family or personal relationship. 

95A Fostering 

(1) For the purposes of this Act, a “foster carer”, in relation to a child, is an individual other 
than a parent of the child— 

(a) with whom the child has been placed under section 26(1)(a) (placement by 10
councils) of the Children (Scotland) Act 1995 (c.36) (“the 1995 Act”), 

(b) who looks after the child in pursuance of arrangements made by a council under 
26(1)(c) (arrangements for accommodating children) of the 1995 Act, 

(c) who— 

(i) maintains the child as a foster child for the purposes of the Foster Children 15
(Scotland) Act 1984 (c.56), or 

(ii) otherwise looks after the child in circumstances in which that Act applies 
by virtue of section 17 of that Act, or 

(d) who looks after the child in pursuance of— 

(i) a permanence order, or 20

(ii) a supervision requirement. 

(2) A foster carer is to be treated as doing work for— 

(a) in the case of a foster carer of the type described in subsection (1)(a), the council 
which placed the child with that foster carer under section 26(1)(a) of the 1995 
Act,25

(b) in the case of a foster carer of the type described in subsection (1)(b) or (c), any 
person who— 

(i) made arrangements with the foster carer in pursuance of which the foster 
carer looks after the child, and 

(ii) has power to terminate those arrangements, 30

(c) in the case of a foster carer of the type described in subsection (1)(d)(i), the 
council which has the right to regulate the child’s residence, 

(d) in the case of a foster carer of the type described in subsection (1)(d)(ii), the 
council in whose area the child is looked after. 

(3) Sections 33 to 36 do not apply in relation to work as a foster carer where the work is 35
done in pursuance of — 

(a) a permanence order which vests any parental responsibility or parental right in the 
foster carer, or 

(b) a supervision requirement. 

(4) Subsections (2) to (7) of section 95 do not apply in relation to work as a foster carer. 40

349



44 Protection of Vulnerable Groups (Scotland) Bill 
Part 7—Interpretation 

(5) References in section 3 to dismissing an individual doing regulated work are, in relation 
to foster carers, to be read as references to terminating the fostering arrangements 
concerned.

(6) References in this section to looking after a child in pursuance of a permanence order 
are references to looking after a child in consequence of the exercise by the council to 5
which the order relates of its right to regulate the child’s residence. 

(7) References in this section to the council’s right to regulate a child’s residence are 
references to the parental right vested in the council by virtue of section 81(1)(b) of the 
Adoption and Children (Scotland) Act 2007 (asp 4) (mandatory provision in 
permanence order). 10

(8) In this section— 

 “parental responsibilities” and “parental rights” have the same meaning as they 
have in the 1995 Act, 

 “permanence order” means an order made under section 80(1) of the Adoption 
and Children (Scotland) Act 2007 (asp 4), 15

 “supervision requirement” means a requirement made under section 70(1) of the 
1995 Act. 

96 General interpretation 

(1) In this Act— 

“the 1995 Act” means the Criminal Procedure (Scotland) Act 1995 (c.46), 20

“the 1997 Act” means the Police Act 1997 (c.50), 

“the 2001 Act” means the Regulation of Care (Scotland) Act 2001 (asp 8), 

“care service” has the same meaning as in the 2001 Act, 

“charity” means a body entered in the Scottish Charity Register, 

“charity trustees” has the meaning given in section 106 of the Charities and 25
Trustee Investment (Scotland) Act 2005 (asp 10), 

“chief constable” means the chief constable of a police force in Scotland, 

“child” means an individual under the age of 18, 

“conduct” includes neglect and other failures to act, 

“council” means a council constituted under section 2 of the Local Government 30
etc. (Scotland) Act 1994 (c.39), 

“disciplinary proceedings” means proceedings in which the regulatory body for a 
profession is to decide whether disciplinary action should be taken against an 
individual carrying on that profession, 

“disclosure declaration” means a declaration of the type referred to in disclosure 35
condition C (see section 52) which is made in relation to a disclosure request,  

“disclosure record” means a— 

(a) scheme record, 

(b) short scheme record, or 

(c) statement of scheme membership, 40
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disclosed under Part 2, 

“disclosure request” means a request for a disclosure under section 49, 50 or 51 
of—

(a) a scheme record, 

(b) a short scheme record, or 5

(c) a statement of scheme membership, 

“employment” means paid employment, whether under a contract of service or 
apprenticeship or under a contract for services (and “employee” and related words 
are to be construed accordingly), 

“employment agency” means the business (whether or not carried on with a view 10
to profit and whether or not carried on in conjunction with any other business) of 
providing services (whether by the provision of information or otherwise) for the 
purpose of finding individuals employment with employers or of supplying 
employers with individuals for employment by them, 

“employment business” means the business (whether or not carried on with a 15
view to profit and whether or not carried on in conjunction with any other 
business) of supplying individuals in the employment of the person carrying 
on the business, to act for, and under the control of, other persons in any 
capacity,

“Health Board” means a board constituted by order under section 2(1)(a) of the 20
National Health Service (Scotland) Act 1978 (c.29), 

“Her Majesty’s Inspectors of Schools” means the inspectors of schools appointed 
by Her Majesty under the Education (Scotland) Act 1980 (c.44), 

 “Independent Barring Board” and “IBB” mean the body established by section 1 
of the Safeguarding Vulnerable Groups Act 2006 (c.47), 25

“legal proceedings” means civil or criminal proceedings in or before any court or 
tribunal,

“Ministers” means the Scottish Ministers, 

“organisation” means— 

(a) a body corporate or unincorporated, 30

(b) an individual who, in the course of a business, employs or otherwise gives 
work to other persons, 

(c) the governing body, trustees, or other person or body of persons 
responsible for the management of any of the following— 

(i) a school, 35

(ii) a body listed in schedule 2 to the Further and Higher Education 
(Scotland) Act 2005 (asp 6), 

(iii) a hostel used mainly by pupils attending a school or body mentioned 
in paragraph (i) or (ii) respectively, 

“personnel supplier” means an organisation which carries on an employment 40
agency or employment business. 

351



46 Protection of Vulnerable Groups (Scotland) Bill 
Part 7—Interpretation 

“police authority” has the same meaning as in the Police (Scotland) Act 1967 
(c.77),

“police force” has the same meaning as in Part 5 of the 1997 Act, 

“prescribed” (except where used in sections 18(4)(b) and 46(1)(a)) means 
prescribed in regulations made by Ministers (and “prescribe” is to be construed 5
accordingly),

 “registrar of dentists and dental care professionals” means the registrar appointed 
under section 14 of the Dentists Act 1984 (c.24), 

 “Registrar of health professionals” means the Registrar appointed under Article 4 
of the Heath Professions Order 2001 (S.I. 2002/254), 10

 “Registrar of nurses and midwives” means the Registrar appointed under Article 4 
of the Nursing and Midwifery Order 2001 (S.I. 2002/253), 

 “registrar of pharmaceutical chemists” means the registrar appointed under section 
1 of the Pharmacy Act 1954 (c.61), 

“school” has the same meaning as in the Education (Scotland) Act 1980 (c.44), 15

“social work inspector” means a person appointed under section 4 of the Joint 
Inspections of Children’s Services and Inspection of Social Work Services 
(Scotland) Act 2006 (asp 3), 

“Special Health Board” means a board constituted by order under section 2(1)(b) 
of the National Health Service (Scotland) Act 1978 (c.29). 20

(2) For the purposes of this Act, Ministers must assume that an individual is doing regulated 
work for an organisation if they— 

(a) have made a disclosure in respect of the individual, in relation to that type of 
regulated work, under section 49, 50 or 51, 

(b) know that the disclosure was sought for the purposes of enabling or assisting the 25
organisation to consider the scheme member’s suitability to do, that type of 
regulated work for the organisation (or to be offered such work by the 
organisation), and 

(c) have not been satisfied that the individual has not been engaged to do, or has 
stopped doing, that type of regulated work for the organisation. 30

(3) References in this Act to Ministers considering whether to list an individual are to be 
read as references to Ministers considering whether to list an individual in the children’s 
list, in the adults’ list or, as the case may be, in both lists in pursuance of section 10, 11, 
12 or 13. 

(3A) References in this Act to Ministers’ vetting, barring and disclosure functions are 35
references to their functions under Parts 1 and 2 of this Act and Part 5 of the 1997 Act 
(other than functions relating to the making of regulations and orders). 

(4) References in this Act to relevant police forces, and to the chief officers of those forces, 
are to be read in the same way as they are read in relation to an application under section 
113B of the 1997 Act. 40

(5) The words and other expressions listed in schedule 5 are defined or otherwise explained 
for the purposes of this Act by the provisions indicated in that schedule. 
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PART 8

FINAL PROVISIONS

97 Ancillary provision 

(1) Ministers may by order make— 

(a) such supplementary, incidental or consequential provision, or  5

(b) such transitional, transitory or saving provision, 

as they consider appropriate for the purposes of, or in connection with, or for the 
purposes of giving full effect to, any provision of this Act. 

(2) An order under subsection (1) may modify any enactment, instrument or document. 

98 Saving: disclosure of information 10

Nothing in this Act affects any power which exists apart from this Act to disclose 
information. 

99 Orders and regulations 

(1) Any power of Ministers under this Act to make an order or regulations is exercisable by 
statutory instrument. 15

(2) Any such power includes power to make— 

(a) such incidental, supplemental, consequential, transitional, transitory or saving 
provision as Ministers consider appropriate, 

(b) different provision for different purposes. 

(3) Unless subsection (4) makes contrary provision, a statutory instrument containing an 20
order (other than an order made under section 100) or regulations made under this Act is 
subject to annulment in pursuance of a resolution of the Scottish Parliament. 

(4) An order or regulations must not be made under any of the following provisions unless a 
draft of the statutory instrument containing the order or, as the case may be, the 
regulations has been laid before, and approved by a resolution of, the Scottish 25
Parliament— 

Section 14(3) 

Section 31(2) 

 Section 34(1A) 

Section 88(1) or (1A) or 97(1) (but only if the order contains provisions which 30
add to, replace or omit any part of the text of this or any other Act) 

Section 94(2) 

Paragraph 26 of schedule 2 (except an order of the type mentioned in paragraph 
14 of that schedule) 

Paragraph 15 of schedule 3 35

100 Commencement 

(1) This Part comes into force on Royal Assent. 
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(2) The provisions of Parts 1 to 7 come into force on such day as Ministers may by order 
appoint.

(3) Different days may be appointed for different purposes and for different areas. 

101 Short title 

This Act may be cited as the Protection of Vulnerable Groups (Scotland) Act 2007. 5
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SCHEDULE 1 
(introduced by section 31)

RELEVANT OFFENCES

1 An offence falls within this paragraph if it is— 

(a) an offence under section 12 (cruelty to children under 16) of the Children and 5
Young Persons (Scotland) Act 1937 (c.37), 

(b) an offence under section 15 (causing or allowing children under 16 to be used for 
begging or procuring alms) of that Act, 

(c) an offence under section 22 (exposing a child under 7 to risk of burning) of that 
Act,10

(d) an offence under section 33 (causing or allowing children under 17 to participate 
in performances which endanger life or limb) of that Act, 

(e) an offence under section 52 (taking, distributing, showing, or publishing etc. any 
indecent photograph or pseudo-photograph of a child) of the Civic Government 
(Scotland) Act 1982 (c.45), 15

(f) an offence under section 52A (possessing any indecent photograph or pseudo-
photograph of a child) of that Act, 

(g) an offence under section 2 (intercourse with a step-child) of the Criminal Law 
(Consolidation) (Scotland) Act 1995 (c.39), 

(h) an offence under section 3 (intercourse of person in position of trust with child 20
under 16) of that Act, 

(i) an offence under section 5 (intercourse with girl under 16) of that Act, 

(j) an offence under section 6 (indecent behaviour towards girl between 12 and 16) of 
that Act, 

(k) an offence under section 8 (abduction and unlawful detention of unmarried girl 25
under 18) of that Act, 

(l) an offence under section 9 (permitting girl under 16 to use premises for 
intercourse) of that Act, 

(m) an offence under section 10 (causing or encouraging the seduction of, the 
prostitution of, unlawful intercourse with or the commission of an indecent assault 30
on a girl under 16) of that Act, 

(n) an offence under section 12 (allowing child who is 4 or over but under 16 to be in 
a brothel) of that Act, 

(o) an offence under section 13(5)(c) (homosexual acts with a boy under 16) of that 
Act,35

(p) an offence under section 3 (sexual activity of person in position of trust with 
child) of the Sexual Offences (Amendment) Act 2000 (c.44), 

(q) an offence under section 1 (meeting a child following certain preliminary contact) 
of the Protection of Children and Prevention of Sexual Offences (Scotland) Act 
2005 (asp 9), 40

(r) an offence under section 7 (breach of risk of sexual harm order or interim risk of 
sexual harm order) of that Act, 

355



50 Protection of Vulnerable Groups (Scotland) Bill 
Schedule 2—Regulated work with children 

Part 1—Preliminary 

(s) an offence under section 9 (paying for sexual services of a child) of that Act, 

(t) an offence under section 10 (causing or inciting provision by child of sexual 
services or child pornography) of that Act, 

(u) an offence under section 11 (controlling a child providing sexual services or 
involved in pornography) of that Act, 5

(v) an offence under section 12 (arranging or facilitating provision by child of sexual 
services or child pornography) of that Act. 

2 An individual falls within this paragraph if the individual— 

(a) commits an offence under section 4(3) (offering or supplying controlled drugs) of 
the Misuse of Drugs Act 1971 (c.38) in relation to a child,  10

(b) commits an offence under section 1 (incest) of the Criminal Law (Consolidation) 
(Scotland) Act 1995 (c.39) by having sexual intercourse with a child, 

(c) commits an offence under section 7 (procuring unlawful intercourse etc.) of that 
Act in relation to a child, 

(d) commits an offence under section 11 (trading in prostitution and brothel-keeping) 15
of that Act in relation to a child, 

(e) commits an offence under section 13(6) (procuring commission of homosexual act 
between males) of that Act by procuring, or attempting to procure, a child to 
commit a homosexual act, 

(f) commits any other offence which caused, or was intended to cause, bodily injury 20
to a child, 

(g) commits any other offence by engaging in lewd, indecent or libidinous practice or 
behaviour towards a child. 

SCHEDULE 2 
(introduced by section 91)25

REGULATED WORK WITH CHILDREN

PART 1

PRELIMINARY

Regulated work with children 

1 Regulated work with children is work in— 30

(a) a position whose normal duties include carrying out an activity mentioned in Part 
2,

(b) a position (other than a position mentioned in sub-paragraph (a)) whose normal 
duties include work in an establishment mentioned in Part 3, 

(c) a position mentioned in Part 4, or 35

(d) a position whose normal duties include the day to day supervision or management 
of an individual doing regulated work with children by virtue of sub-paragraph (a) 
or (b). 
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Exceptions relating to children’s employment and work

1A Work which would be regulated work with children by virtue of any of paragraphs 2 to 
6 is not, despite those provisions, regulated work with children if— 

(a) the activity concerned is carried out in relation to children aged 16 or 17 in the 
course of the children’s work, or 5

(b) in the case of the activities referred to in paragraphs 4 and 5, the activity is carried 
out in relation to children under the age of 16 in the course of the children’s 
employment. 

PART 2

ACTIVITIES10

Caring for children 

2 Caring for children (except caring for children which is merely incidental to caring for 
individuals who are not children). 

Teaching, instructing, training or supervising children 

3 Teaching, instructing, training or supervising children (except teaching, instructing, or 15
training children which is merely incidental to teaching, instructing, or training 
individuals who are not children). 

Being in sole charge of children 

4 Being in sole charge of children. 

Unsupervised contact with children 20

5 Contact with children–– 

(a) under arrangements made by a responsible person, but 

(b) in the absence of— 

(i) a responsible person, 

(ii) a person carrying out an activity mentioned in paragraph 2, 3 or 4, or 25

(iii) an individual who, in relation to a child, has agreed to supervise the contact 
under arrangements made by the child’s parent or guardian or any person 
aged 18 or over with whom the child lives in the course of a family or 
personal relationship. 

“Responsible person” means, in relation to a child, any of the following persons— 30

(a) the child’s parent or guardian, 

(b) any person aged 18 or over with whom the child lives, 

(c) the person in charge of any establishment mentioned in Part 3 in which the child is 
accommodated, is a patient or receives education (and any person acting on behalf 
of such a person), 35
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(d) a person who provides day care of children, within the meaning of section 2 of the 
2001 Act, 

(e) any person holding a position mentioned in Part 4, and 

(f) any person holding a position in a children’s charity, within the meaning of 
paragraph 25. 5

“Family relationship” and “personal relationship” have the meanings given in section 
95.

Providing advice or guidance to children 

6 Providing advice or guidance to a child or to particular children which relates to 
physical or emotional well-being, education or training (except providing advice or 10
guidance to a child or to particular children which is merely incidental to providing 
advice or guidance to individuals who are not children). 

Moderating certain interactive communication services 

7 Moderating a public electronic interactive communication service which is intended for 
use wholly or mainly by children. 15

A person moderates such a service if, for the purpose of protecting children, the person 
has any function relating to— 

(a) monitoring the content of matter which forms any part of the service, 

(b) removing matter from, or preventing the addition of matter to, the service, or 

(c) controlling access to, or use of, the service. 20

But a person only moderates such a service as mentioned in sub-paragraph (b) or (c) if 
the person has— 

(i) access to the content of the matter, or 

(ii) contact with users of the service. 

Provision of care home services 25

8 Providing, or working for an organisation which provides, a care home service which is 
provided exclusively or mainly for children (but only if doing anything permitted or 
required in connection with the position gives the holder of the position the opportunity 
to have contact with children). 

“Care home service” has the same meaning as in the 2001 Act. 30

Provision of independent health care services 

9 Providing, or working for an organisation which provides, an independent health care 
service which is provided exclusively or mainly for children (but only if doing anything 
permitted or required in connection with the position gives the holder of the position the 
opportunity to have contact with children). 35

“Independent health care service” has the same meaning as in the 2001 Act. 
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Work on day care premises 

10 Work on any part of day care premises at times when children are being looked after in 
that part.

“Day care premises” means premises at which day care of children, within the meaning 
of section 2 of the 2001 Act, is provided. 5

PART 3

ESTABLISHMENTS

Children’s detention institution 

11 An institution which is exclusively or mainly for the detention of children. 

“Detention” means detention by virtue of an order of a court or under an enactment. 10

Children’s hospital 

12 A hospital which is exclusively or mainly for the reception and treatment of children. 

“Hospital” has the meaning given by section 108(1) (interpretation) of the National 
Health Service (Scotland) Act 1978 (c.29). 

Educational institutions etc. 15

13 A school. 

14 A further education institution. 

“Further education institution” means a body listed under the heading “Institutions 
formerly eligible for funding by the Scottish Further Education Funding Council” in 
schedule 2 to the Further and Higher Education (Scotland) Act 2005 (asp 6). 20

 Ministers may by order amend the definition of “further education institution” so as to 
include or exclude bodies listed in that schedule. 

15 A hostel used mainly by pupils attending a school or institution mentioned in paragraph 
13 or 14 respectively. 

Children’s home 25

16 A home which is exclusively or mainly for children and is provided by a council 
under—

(a) section 59 (provision by councils of residential and other establishments) of the 
Social Work (Scotland) Act 1968 (c.49), or 

(b) section 25 (provision of care and support services by local authority) of the 30
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13). 
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PART 4

POSITIONS

Manager of educational institutions etc. 

17 Manager, or member of a governing body, body of trustees or other body responsible for 
the management, of a school, further education institution or hostel mentioned in 5
paragraphs 13 to 15 (but not a member of a council). 

Member of council committee 

18 Member of— 

(a) a committee (including joint committee) of a council which is concerned with the 
provision of education, accommodation, social services or health care services to 10
children,

(b) a sub-committee which discharges any functions of any such committee. 

Member of children’s panel etc. 

19 Member of— 

(a) a children’s panel established by section 39(1) of the Children (Scotland) Act 15
1995 (c.36), 

(b) a Children’s Panel Advisory Committee, 

(c) a joint advisory committee established under paragraph 8(1) of Schedule 1 to that 
Act,

(d) a sub-committee which discharges any functions of any committee mentioned in 20
sub-paragraph (b) or (c). 

Chief social work officer 

20 Chief social work officer of a council. 

Chief education officer 

21 Chief education officer (however called) of a council. 25

Commissioner for Children and Young People in Scotland 

22 Commissioner for Children and Young People in Scotland. 

23 Member of that Commissioner’s staff. 

Registrar of Independent Schools in Scotland 

24 Registrar of Independent Schools in Scotland. 30

Fostering

24A Foster carer. 
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Charity trustee 

25 Charity trustee of a children’s charity. 

“Children’s charity” means a charity whose— 

(a) workers normally include individuals doing regulated work with children (other 
than work which is regulated work with children by virtue only of this paragraph), 5
or

(b) main purpose is to provide benefits for children. 

An individual works for a charity if the individual works under any arrangements made 
by the charity (other than arrangements made for purposes which are incidental to the 
purposes for which the charity is established). 10

PART 5

GENERAL

Power to amend schedule 

26 Ministers may by order modify this schedule as they think appropriate. 

27 An order under paragraph 26 may disapply or otherwise modify the application of 15
sections 33 to 36 in relation to particular kinds of regulated work with children. 

SCHEDULE 3 
(introduced by section 91)

REGULATED WORK WITH ADULTS

PART 120

PRELIMINARY

Regulated work with adults 

1 Regulated work with adults is work in— 

(a) a position whose normal duties include carrying out an activity mentioned in Part 
2,25

(b) a position (other than a position mentioned in paragraph (a)) whose normal duties 
include work in an establishment mentioned in Part 3, 

(c) a position mentioned in Part 4, or 

(d) a position whose normal duties include the day to day supervision or management 
of an individual doing regulated work with adults by virtue of sub-paragraph (a) 30
or (b). 
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PART 2

ACTIVITIES

Caring for adults 

3 Caring for protected adults (except caring for protected adults under the age of 18 which 
is merely incidental to caring for children generally). 5

Teaching, instructing, training and supervising adults 

4 Teaching, instructing, training or supervising protected adults (except teaching, 
instructing, training or supervising protected adults which is merely incidental to 
teaching, instructing, training or supervising individuals who are not protected adults). 

Being in sole charge of adults 10

5 Being in sole charge of protected adults (except being in sole charge of protected adults 
which is merely incidental to being in sole charge of individuals who are not protected 
adults).

Providing assistance, advice or guidance to adults 

6 Providing assistance, advice or guidance to a protected adult or particular protected 15
adults which relates to physical or emotional well-being, education or training (except 
providing assistance, advice or guidance to a protected adult or protected adults which is 
merely incidental to providing assistance, advice or guidance to individuals who are not 
protected adults). 

Provision of care home services 20

8 Providing, or working for an organisation which provides, a care home service but only 
if doing anything permitted or required in connection with the position gives the holder 
of the position the opportunity to have contact with protected adults (other than contact 
with protected adults who are under the age of 18 which is merely incidental to contact 
with children generally). 25

“Care home service” has the same meaning as in the 2001 Act. 

Inspecting care services on behalf of the Scottish Commission for the Regulation of Care 

8A Inspecting adult care services (including inspecting any premises used for the purposes 
of providing such services) in pursuance of section 25 of the 2001 Act. 

An “adult care service” is— 30

(a) a support service, 

(b) an adult placement service, 

(c) a care home service, 

(d) a housing support service, or 

(e) an independent health care service which provides services of the type prescribed 35
under section 94(1)(b), 
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  not provided mainly or exclusively to children. 

  “Support service”, “adult placement service”, “care home service”, “housing support 
service”, and “independent health care service” have the same meanings as in the 2001 
Act.

PART 35

ESTABLISHMENTS

Care home 

9 A care home. 

“Care home” means accommodation occupied mainly or exclusively by individuals aged 
16 or over which is provided by an organisation carrying on a care home service (within 10
the meaning of the 2001 Act). 

Residential establishment or accommodation 

10 A residential establishment or accommodation occupied exclusively or mainly by 
individuals aged 16 or over which is provided by, or the provision of which is secured 
by, a council under— 15

(a) the Social Work (Scotland) Act 1968 (c.49), or 

(b) section 25 (provision of care and support services by local authority) of the 
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13). 

PART 4

POSITIONS20

Member of council committee 

12 Member of a committee (including joint committee) of a council which is concerned 
with the provision of education, accommodation, social services or health care services 
to protected adults.

Any reference to a committee includes a reference to any sub-committee which 25
discharges any functions of that committee. 

Chief social work officer 

13 Chief social work officer of a council. 

Charity trustee 

14 Charity trustee of a charity whose— 30

(a) workers normally include individuals doing regulated work with adults (other than 
work that is regulated work with adults by virtue only of this paragraph), or 

(b) main purpose is the relief of those in need by reason of vulnerability. 
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An individual works for a charity if the individual works under any arrangements made 
by the charity (other than arrangements made for purposes which are incidental to the 
purposes for which the charity is established). 

PART 5

GENERAL5

Power to amend schedule 

15 Ministers may by order modify this schedule as they think appropriate. 

16 An order under paragraph 15 may disapply or otherwise modify the application of 
sections 33 to 36 in relation to particular kinds of regulated work with adults. 

SCHEDULE 4 10
(introduced by section 89)

MINOR AND CONSEQUENTIAL AMENDMENTS AND REPEALS

Teaching Council (Scotland) Act 1965 (c.19) 

1 The Teaching Council (Scotland) Act 1965 is amended as follows. 

1A In section 6— 15

(a) in subsection (2C), for the words from “included” to “(asp 5)” substitute “listed in 
the children’s list kept under section 1(1)(a) of the Protection of Vulnerable 
Groups (Scotland) Act 2007 (asp 00)”, 

(b) in subsection (2D), for “included (otherwise than provisionally)” substitute 
“listed”. 20

1B In section 10B(1)(b)— 

(a) paragraphs (i) to (iii), and 

(b) the word “and” which follows those paragraphs, 

 are repealed. 

1C In section 11(8), for the words from “such” to “but” substitute “who has applied to be 25
registered”.

Education (Scotland) Act 1980 (c.44) 

2 The Education (Scotland) Act 1980 is amended as follows. 

3 In section 98A— 

(a) in subsection (5)(a)(ii), for “disqualified from working with children” substitute 30
“barred from regulated work with children”, 

(b) in subsection (6), for the definition of “disqualified from working with children” 
substitute—

 ““barred from regulated work with children” shall be construed in 
accordance with the Protection of Vulnerable Groups (Scotland) Act 35
2007 (asp 00);”. 
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4 In section 99(1A)— 

(a) in paragraph (g)(ii), for “disqualified from working with children” substitute 
“barred from regulated work with children”, 

(b) in paragraph (h)(ii), for “disqualified from working with children” substitute 
“barred from regulated work with children”. 5

5 In section 135(1)— 

(a) after the definition of “attendance order” insert— 

 ““barred from regulated work with children” has the meaning given by 
section 98A(6) of this Act;”, 

(b) the definition of “disqualified from working with children” is repealed. 10

Foster Children (Scotland) Act 1984 (c.56) 

5A The Foster Children (Scotland) Act 1984 is amended as follows. 

5B In section 7, after subsection (2) insert— 

“(3) A person who lives in the same premises as a barred person shall not maintain 
a foster child. 15

(4) In subsection (3) (and in section 15(2A)), “barred person” means a person who 
is barred from regulated work with children (within the meaning of the 
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00)).”. 

5C In section 15, after subsection (2) insert— 

“(2A) A person shall not be guilty of an offence under subsection (1)(c) above in 20
relation to a contravention of section 7(3) if the person proves that he did not 
know, and had no reasonable ground for believing, that any other person living 
in the premises in which the person lives was a barred person.”. 

5D In section 21, before the definition of “care home service” insert— 

““barred person” has the meaning given by section 7(4);”. 25

Criminal Procedure (Scotland) Act 1995 (c.46) 

6 The 1995 Act is amended as follows. 

7 In section 106(1)— 

(a) paragraphs (db) and (dc) are repealed, 

(b) in paragraph (f), sub-paragraphs (ii) and (iii) are repealed. 30

8 In section 110(1)(a), the words “, the proposal to make a reference was made” are 
repealed.

9 Section 111(3) is repealed. 

10 In section 116, for subsection (2) substitute— 

“(2) A person who has appealed against both conviction and sentence (or, as the 35
case may be, against both conviction and a decision mentioned in section 
106(1)(bb) or both conviction and disposal and order) may abandon the appeal 
in so far as it is against conviction and may proceed with it against sentence 
(or, as the case may be, decision, disposal or order) alone.”.  
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11 In section 118— 

(a) in subsection (4), for the words “106(1)(ba), (bb), (c), (d), (da), (dc), (e) or (f)” 
substitute “106(1)(ba), (bb), (c), (d), (da), (e) or (f)”, 

(b) subsection (4AA) is repealed, 

(c) in subsection (7)— 5

(i) the words “or, as the case may be,” at the end of paragraph (a), and 

(ii) paragraph (b), 

are repealed. 

12 In section 121A(1), the words “(other than an appeal under section 106(1)(db) or (dc))” 
are repealed. 10

13 In section 173(2), the words “or (cb)” are repealed. 

14 In section 175— 

(a) in subsection (2)— 

(i) paragraph (cb) (but not the word “or” which appears immediately after that 
paragraph) is repealed, 15

(ii) in paragraph (d), sub-paragraphs (ii) and (iii) are repealed, 

(b) in subsection (8), for the words from “under” to the end of paragraph (c) substitute 
“against both conviction and sentence may abandon the appeal in so far as it is 
against conviction and may proceed with it against sentence alone,”, 

(c) in subsection (9), the words “or (cb)” are repealed. 20

15 Section 181(4) is repealed. 

16 In section 186— 

(a) the words “or (cb)”, where they appear in subsections (1), (2), (9) and (10), are 
repealed,

(b) in subsection (2)(a)— 25

(i) at the end of sub-paragraph (i) insert “or”, 

(ii) sub-paragraph (iii) (and the word “or” which immediately precedes it) are 
repealed.

17 In section 187(1), the words “or (cb)” are repealed. 

18 In section 189— 30

(a) subsection (2A) is repealed, 

(b) in subsection (7)(b)— 

(i) the words “or, as the case may be,” at the end of paragraph (a), and 

(ii) paragraph (b), 

are repealed. 35

19 In section 193A(1), the words “(other than by way of an appeal under section 175(2)(cb) 
of this Act against a reference only)” are repealed. 
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Police Act 1997 (c.50) 

20 Part 5 of the 1997 Act is amended as follows. 

21 In section 113A, after subsection (5) insert— 

“(5A) The Scottish Ministers need not issue a criminal record certificate under 
subsection (1) if the statement accompanying the application states that the 5
purpose for which the certificate is required is the purpose mentioned in 
disclosure condition C (set out in section 52 of the Protection of Vulnerable 
Groups (Scotland) Act 2007) (asp 00)).”. 

21A After section 113B insert— 

“113CA Suitability information relating to children 10

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to children. 

(2) Suitability information relating to children is— 

(a) whether the applicant is barred from regulated work with children; 

(b) if the applicant is barred from such activity, such details as are 15
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 
individual in the children’s list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the children’s barred list in pursuance of 20
paragraph 3 or 5 of Schedule 3 to the Safeguarding Vulnerable Groups 
Act 2006. 

113CB Suitability information relating to protected adults 

(1) In such cases as are prescribed, an enhanced criminal record certificate must 
also include suitability information relating to protected adults. 25

(2) Suitability information relating to protected adults is— 

(a) whether the applicant is barred from regulated work with adults; 

(b) if the applicant is barred from such activity, such details as are 
prescribed of the circumstances in which the applicant became barred; 

(c) whether the Scottish Ministers are considering whether to list the 30
individual in the adults’ list; 

(d) whether the Independent Barring Board is considering whether to 
include the applicant in the adults’ barred list in pursuance of paragraph 
9 or 11 of Schedule 3 to the Safeguarding Vulnerable Groups Act 2006. 

113CC Suitability information: supplementary 35

(1) The Scottish Ministers may by order made by statutory instrument— 

(a) amend section 113CA for the purpose of altering the meaning of 
suitability information relating to children; 

(b) amend section 113CB for the purpose of altering the meaning of 
suitability information relating to protected adults. 40
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(2) Such an order is subject to annulment in pursuance of a resolution of the 
Scottish Parliament. 

(3) Expressions used in sections 113CA and 113CB and in the Protection of 
Vulnerable Groups (Scotland) Act 2007 (asp 00) have the same meaning in 
those sections as in that Act, except that “prescribed” must be construed in 5
accordance with section 125 of this Act.”. 

21B Sections 113C to 113F are repealed. 

25 In section 114— 

(a) in subsection (2), for “a Minister of the Crown” substitute “a person mentioned in 
subsection (2A)”, 10

(b) after subsection (2) insert— 

“(2A) Any of the following persons may make a statement for the purposes of 
subsection (2)— 

(a) a Minister of the Crown; 

(b) a member of the Scottish Executive; 15

(c) any other office-holder in the Scottish Administration; or 

(d) a nominee of any person mentioned in paragraphs (a) to (c).”, 

(c) in subsection (3), for “Sections 113A(3) to (6) and 113C to 113F” substitute 
“Section 113A(3) to (6)”. 

26 In section 116— 20

(a) in subsection (2), for “a Minister of the Crown, or a person nominated by a 
Minister of the Crown,” substitute “a person mentioned in subsection (2A)”, 

(b) after subsection (2) insert— 

“(2A) Any of the following persons may make a statement for the purposes of 
subsection (2)— 25

(a) a Minister of the Crown; 

(b) a member of the Scottish Executive; 

(c) any other office-holder in the Scottish Administration; or 

(d) a nominee of any person mentioned in paragraphs (a) to (c).”, 

(c) in subsection (3), for “113C to 113F” substitute “113CA to 113CC”. 30

26A In section 117, after subsection (2) insert— 

“(3) An application under this section may, in particular, request a review of any 
information contained in a certificate by virtue of section 113B(4). 

(4) The Scottish Ministers, on receiving such a request, must ask the chief officer 
of the relevant police force who provided that information to reconsider 35
whether the chief officer still thinks that the information concerned might be 
relevant for the purpose in respect of which it was requested.”. 

26B In section 118— 

(a) in subsection (2A)(a), for “United Kingdom Passport Agency” substitute “Identity 
and Passport Service”, 40
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(aa) after subsection (2A) insert— 

“(2B) The Scottish Ministers may require an applicant to have fingerprints taken 
under subsection (2) only if they are not satisfied by other evidence provided 
under subsection (1) as to the applicant’s identity.”, 

(b) for subsection (3) substitute— 5

“(3) The Scottish Ministers must arrange the destruction of any fingerprints taken in 
pursuance of subsection (2) as soon as reasonably practicable after they have 
been used for the purpose mentioned in subsection (1).”. 

26C In section 119A(2), the words from “; and” to the end of the subsection are repealed. 

27 In section 120(5)(b) for the words from “countersign” to “113B” substitute “— 10

“(i) countersign applications under section 113A or 113B; or 

(ii) make declarations in relation to disclosure requests made under 
section 49 or 50 of the Protection of Vulnerable Groups (Scotland) 
Act 2007 (asp 00),”. 

28 In section 120A— 15

(a) in subsection (3)(b), for “included in any list mentioned in section 113C(3) or 
113D(3)” substitute “barred from regulated work with children or adults (within 
the meaning of the Protection of Vulnerable Groups (Scotland) Act 2007 (asp 
00))”,

(b) in subsection (4)(b)(iii), after “applications” insert “, or the making of 20
declarations,”.

29 Section 121 is repealed. 

30 In section 122— 

(a) in subsection (3)— 

(i) after “113B” insert “, or make a disclosure under section 49 or 50 of the 25
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 00),”, 

(ii) after “application” insert “or, as the case may be, made the declaration in 
relation to the disclosure request”, 

(iii) after “countersigned”, where it appears in paragraph (b), insert “or, as the 
case may be, made the declaration”, 30

(b) in subsection (4)(b)— 

(i) the words after “person” become sub-paragraph (i), and 

(ii) after that new sub-paragraph insert “; or 

“(ii) has made or is likely to make a declaration in relation to a 
disclosure request made under section 49 or 50 of the Protection of 35
Vulnerable Groups (Scotland) Act 2007 (asp 00)”. 

31 Before section 123 insert— 

“122B Delegation of functions of Scottish Ministers 

(1) The Scottish Ministers may, to such extent and subject to such conditions as 
they think appropriate, delegate any of their functions under this Part (other 40
than excepted functions) to such person as they may determine. 
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(2) An excepted function is a function— 

(a) relating to the making of regulations or orders; 

(b) relating to the publishing or revising of a code of practice; 

(c) relating to the laying of a code of practice before the Scottish Parliament; 

(d) relating to the determination of an appropriate fee under section 5
113B(5A) or 119(3); or 

(e) under section 125A. 

(3) A delegation under subsection (1) may be varied or revoked at any time. 

(4) No proceedings are competent against a person performing functions delegated 
under this section by reason of an inaccuracy in the information made available 10
or provided to the person in accordance with section 119.”. 

32 In section 126(1), after the definition of “Minister of the Crown” insert— 

““office-holder in the Scottish Administration” has the same meaning as in 
the Scotland Act 1998 (c.46);”. 

Protection of Children (Scotland) Act 2003 (asp 5) 15

33 The whole Act (other than sections 13 and 16) is repealed.  

Criminal Procedure (Amendment) (Scotland) Act 2004 (asp 5) 

34 Section 24(1) of the Criminal Procedure (Amendment) (Scotland) Act 2004 is repealed.  

Charities and Trustee Investment (Scotland) Act 2005 (asp 10) 

35 Paragraph 15 of schedule 4 to the Charities and Trustee Investment (Scotland) Act 2005 20
is repealed.

Inquiries Act 2005 (c.12) 

36 Part 2 of Schedule 2 to the Inquiries Act 2005 is repealed. 

Police, Public Order and Criminal Justice (Scotland) Act 2006 (asp 10) 

37 The following provisions of the Police, Public Order and Criminal Justice (Scotland) 25
Act 2006 are repealed— 

(a) section 3(2)(d), 

(b) section 3(8), and 

(c) paragraph 14(2) of schedule 1. 

370



Protection of Vulnerable Groups (Scotland) Bill 65
Schedule 5—Index 

SCHEDULE 5 
(introduced by section 96(5))

INDEX

  Expression      Interpretation provision 

  5

10

15

20

25

the 1995 Act 

the 1997 Act 

the 2001 Act 

the adults’ list 

barred from regulated work 

care service 

charity 

charity trustees 

chief constable 

chief officer of a relevant police force 

child

the children’s list 

community care service 

competent application for removal from the list 

conduct

council

direct payment 

disciplinary proceedings 

disclosure condition 

disclosure declaration 

disclosure information 

disclosure record 

section 96(1) 

section 96(1)

section 96(1)

section 1(1)(b) 

section 92 

section 96(1)

section 96(1)

section 96(1)

section 96(1)

section 96(4) 

section 96(1)

section 1(1)(a) 

section 94(4) 

section 25(3) 

section 96(1)

section 96(1)

section 94(4) 

section 96(1)

section 52 

section 96(1) 

section 65(4) 

section 96(1) 
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  5

10

15

20

25

disclosure request 

employment (and related words) 

employment agency 

employment business 

exempted question 

foster carer 

harm 

Health Board 

Her Majesty’s Inspectors of Schools 

Independent Barring Board, IBB 

legal proceedings 

listed, listing (and related words) 

Ministers

new vetting information 

organisation 

permitted purpose 

personal data holder 

personnel supplier 

placed at risk of harm 

police authority 

police force 

prescribed

protected adult 

referral ground 

registrar of dentists and dental care 
professionals  

Registrar of health professionals  

section 96(1) 

section 96(1) 

section 96(1) 

section 96(1) 

section 65(5) 

section 95A(1) 

section 93(1) 

section 96(1) 

section 96(1) 

section 96(1) 

section 96(1) 

section 1 

section 96(1)

section 44(4) 

section 96(1) 

section 64(3) 

section 61(2) 

section 96(1) 

section 93(2) 

section 96(1) 

section 96(1) 

section 96(1) 

section 94 

section 2 

section 96(1) 

section 96(1) 
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  5

10

15

20

Registrar of nurses and midwives  

registrar of pharmaceutical chemists  

regulated work 

regulated work with adults 

regulated work with children 

relevant finding of fact 

relevant functions 

relevant inquiry 

relevant inquiry report 

relevant offence 

relevant police force 

relevant regulatory body 

Scheme 

scheme member 

scheme record 

school

short scheme record 

social work inspector 

Special Health Board 

staff transfer order 

statement of scheme membership 

type of regulated work 

vetting information 

work, worker, working 

section 96(1) 

section 96(1) 

section 91(1) 

section 91(3) 

section 91(2) 

section 17(5) 

section 8(3) 

section 30(2) 

section 30(3) 

section 31 

section 96(4) 

section 29(7) 

section 41 

section 42(2) 

section 45 

section 96(1) 

section 50(3) 

section 96(1) 

section 96(1) 

section 87(1) 

section 43(2) 

section 91(4) 

section 46(1)

section 95 
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